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Attorneys for Defendant Sportsman's Warehouse

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
EILEEN ANN MCDEVITT,
an individual,
Case No. CV- 07-54£

674q

Plaintiff,
vs.
CANYON PARK MANAGEMENT I,
INC.,
an Idaho corporation, CANYON
PARK, LLC, an Idaho Limited
Liability Company, CANYON PARK
DEVELOPMENT, LLC, an Idaho
Limited Liability Company, NEILSEN
& COMPANY, LLC, an Idaho Limited
Liability Company, ECKMAN &
MITCHELL CONSTRUCTION, LLC,
a Utah Limited Liability Company,
SPORTSMAN'S WAREHOUSE,
INC., a Utah Corporation, JOHN DOE
and JANE DOE, husband and wife, I
through X, and BUSINESS ENTITIES
I through X,

AFFIDAVIT OF
BILL BAER, CONTROLLER FOR
SPORTSMAN'S WAREHOUSE

Defendants.

Affidavit of Bill Bacr
J(,~

.~.

f "lI

f:'"

Ci

j

STATE OF UTAH
Count)' of SAL T LAKE

)
) ss.
)

Bill Baer, having been first duly sworn upon oath, deposes and says:
1.

That I am a resident ofihe United States of America, and that I am over the age

of twenty-one (21) years.
2.

That the statements contained within this affidavit are made upon personal

belief and knowledge.
3.

That I am employed by Sportsman's Warehouse in the capacity of Controller.

4.

Attached is a true and accurate copy of the lease entered into by Sportsman's

Warehouse for the Twin Falls location.
S.

I am the custodian or otherwise qualified to certifY that the enclosed records

were made at or near the time ofthe occurrence set forth by, or from information transmitted
by a person with knowledge of these matters.
6.

Records are kept of the course of the regularly conducted activity, by

Sportsman's Warehouse.
FURTHER your Affiant saith not.

Bill Baer

.

.

SUBSCRIBED AND SWORN to before me this

£!1.- day off..~, 2009.

Notary Public or Uta
My Commission Expires
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Affidavit of Bill Baer

(I
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CERTIFICATE OF SERVICE
tv-

$tt~"e,,;-

I HEREBY CERTIFY that on this ~ day of ~t, 2009, I served a true and
correct copy of the foregoing Affidavit of Bill Baer by:

Jeffrey J. Hepworth
HEPWORTH ASSOCIATES
161 - 5th Avenue South, Ste 100
PO Box 1806
Twin Falls, ID 83303-1806

[W.S. Mail, postage prepaid
[ ] Hand-Delivered

[ J Overnight Mail
[ ] Facsimile @ (208)736-0041

Attorneysfor Plaintiff

(208) 734-0702
Bradley J. Williams, Esq.
MOFFATT, THOMAS, BARRETT,
ROCK & FIELDS, CHTD.
420 Memorial Drive
P.O. Box 51505
Idaho Falls, ID 83405
(208) 522-6700

[ 1u.S. Mail, postage prepaid
[ ] Hand-Delivered
[ ] Overnight Mail
[ ] Facsimile @ (208)522-5111

Attorney for Defendant Eckman & Mitchell Construction, LLC

Steven K. Tolman, Esq.
TOLMAN & BRIZEE, P.C.
132 3rd Avenue East
P.O. Box 1276
Twin Falls, ID 83303
(208) 733-5566
Attorney for Defendants Canyon Park Management l, Inc.,
Canyon Park, LLC, Canyon Park Development, LLC
and Neilsen & Company, LLC

Q:\FILES\OPEN - CASE FILES\24-209 - McDevitt v, Sponsmans Warehouse\Affidavit Bacr.wpd

.1

Mfirlnvit of Rill Rner

[ ",J{J.S. Mail,postage prepaid
[ ] Hand-Delivered
[ ] Overnight Mail
[ ] Facsimile @ (208) 733-5444
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L&V: 4/15/03

LEASE

THIS LEASE is entered into as of Aprilll.., 2003, by and between CANYON PARK,
LLC, an Idaho limited liability company ("Landlord") and SPORTS WAREHOUSE INC., a
Utah corporation ("Tenant").

RECITALS:
Landlord is the fee owner of certain real property known as the Canyon Park East
Shopping Center located in the City of Twin Falls, Twin Falls County, Idaho, as legally described
on Exhibit A (consisting of two pages, labeled A-I and A-2) attached and as depicted on Exhibit
B (consisting of two pages, labeled B-1 and B-2) attached (the "Shopping Center").
Tenant desires to construct a building of approximately 45,250 square feet (the
"Building") upon a portion of the Center, which portion is depicted on Exhibit B attached (the
"Premises") and to operate the Store for the sale of sporting goods under the name of
"Sportsman's Warehouse" (the "Store").

•

Landlord has and intends to continue to lease other portions of the Shopping Center to
third parties (the "Other Tenants") for the operation of other retail businesses (the "Other Tenant
Premises").
Subject to the provisions set forth in this Lease, the parties intend that those portions of
the Shopping Center not occupied by the Premises and the Other Tenant Premises, as depicted on
Exhibit B (the "Common Areas") shal1 remain for the benefit of Tenant and the Other Tenants
and their respective employees, customers and invitees.
Landlord desires to lease the Premises to Tenant and Tenant desires to Lease the Premises
from Landlord pursuant to the terms and conditions of this Lease.

NOW, THEREFORE, in consideration of the foregoing and other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, the parties agree as
follows:
1.
Demise of Premises. Landlord hereby leases the Premises to Tenant and Tenant
hereby leases the Premises from Landlord. Landlord and Tenant hereby agree that the square
footage of the Building shall not include the area of any mezzanine level of the Building for any
purpose whatsoever pursuant to this Lease, including without limitation the calculation of Base
Rent and/or the calculation or payment of CAM or Operating Expenses, however described.
Subject to all the rules and regulations for the Shopping Center and the CC&R's, as defined
below, this Lease shall include the nonexclusive right of Tenant and its employees, customers
Doc# 1733851113
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and invitees to access the Premises over, across and through the Common Areas. Landlord
reserves the right from time to time, upon prior written notice to Tenant, to (i) close temporarily
any of the Common Areas in connection with the performance by Landlord of its repair and
maintenance obligations or to prevent the acquisition of prescripti ve rights; (ii) to make changes
to the Common Areas; (iii) to add additional buildings and improvements to the Common Areas
and Shopping Center; (iv) to temporarily use the Common Areas while engaged in making
additional improvements, repairs or alterations to the Shopping Center; (v) to remove and/or
relocate any buildings and improvements within the Shopping Center, other than the Building;
(vi) to do and perform such other acts and make such other changes in, to or with respect to the
Shopping Center and Common Areas or the expansion thereof as Landlord may, in the exercise
of sound business judgment, reasonably deemed to be appropriate; provided, however, none of
the foregoing actions shall materially and adversely impede access ways to the Premises, without
the prior written consent of Tenant, and provided, further, that at all times, access to the Premises
is available from public thoroughfares.

•

Initial Term. Unless terminated earlier as provided in this Lease, the initial term
2.
of this Lease ("Initial Term") shall be fifteen (15) years commencing on that date (the
"Commencement Date") which is the Pad Turnover Date (as described in Section 6 of this
Lease). Within a reasonable time following the Commencement Date, Landlord and Tenant shall
enter into a memorandum confirming the Commencement Date, the Rent Commencement Date
(as defined in Section 4), and the expiration date of this Lease. When used in this Lease, the
term "Lease Year" shall mean the twelve (12) month period beginning with the Rent
Commencement Date and each successive twelve-month period thereafter during the Term of
this Lease.
Renewal Terms. Tenant shall have the right. at its option, to renew the Term of
3.
this Lease under the same terms and conditions as provided in this Lease for five (5) consecutive
periods of five (5) years each ("Renewal Term(s)"). The renewal option will automatically
renew, unless Tenant provides Landlord with written notice of Tenant's desire to not so exercise
any such Renewal Term, which notice shall be delivered to Landlord by Tenant no later than nine
(9) months prior to the end of the Initial Term or any previously exercised Renewal Term. When
used in this Lease, "Term" shall mean the Initial Term and any exercised Renewal Term.
Landlord may terminate the next successive Renewal Term (and each Renewal Term thereafter)
upon ten (10) days written notice to Tenant, if either (a) on that date which is nine (9) months
prior to the end of (i) the Initial Term or (ii) any previously exercised Renewal Term or (b) at any
time from that date until the commencement date of such succeeding Renewal Term, Tenant is in
default under this Lease beyond any applicable cure period. All terms, covenants and conditions
of this Lease shall remain unmodified and in full force and effect during the Renewal Terms
except that Base Rent (as defined in Section 4 below) payable by Tenant during each Renewal
Term shall be adjusted as set forth in this Lease.
4.
Base Rent. Notwithstanding the date upon which this Lease commences, Base
Rent shall be payable by Tenant to Landlord commencing only as of that date (the "Rent
Doc# 1733851113
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Commencement Date") which shall be the first day of the month immediately following that day
which is the later of (a) the date upon which Landlord shall have completed the Concurrent Site
Improvements, described in Section 6.1 and Exhibit E-2 of this Lease or (b) the date which is the
earlier of (i) the date upon which Tenant opens the Store to the public for business or (ii) two
hundred ten (210) days from the Pad Turnover Date. Base Rent during Lease Years 1-5 of the
Term shall be in an amount equal to the actual square footage of the Building (as certified to
Tenant and Landlord by Tenant's licensed architect, the measurement of which shall be subject
to confirmation by Landlord's licensed architect, surveyor or engineer) (the "Store Square
Footage") multiplied by the amounts described on Exhibit C attached to this Lease ("Annual
Base Rent"). Base Rent during Years 6-25 of the Term shall be at the rate of the lower of (I) the
amount set forth on Exhibit C attached hereto or (2) the Base Rent payable during the
immediately preceding five (5) year period (the "Previous Base Rent"), increased by an amount
equal to (y) the Previous Base Rent times (z) an amount equal to twice the cumulative Consumer
Price Index increase over the immediately preceding five (5) year period. Hase Rent during
Years 26-40 of the Term shall be at the rate of the greater of (1) the amount set forth on Exhibit
C attached hereto; or (2) Base Rent payable during the first (5) years of the Initial Term (the
"First Base Rent"), increased by an amount equal to (y) the First Base Rent times (z) an amount
equal to the cumulative Consumer Price Index increase over the period from the Commencement
Date to the date upon which rent is recalculated pursuant to this Section 4; or (3) such other
amount as Landlord and Tenant shall mutually agree upon. For purposes of this Lease, the
Consumer Price Index shall mean the CPI for All Urban Consumers, (All-Items 1982-84 = 100)
published for the area in which the Premises are situated or which is otherwise closest to the
Premises, as maintained by the U. S. Department of Labor. If said index ceases to be maintained,
then a similar index shall be used. All Base Rent shall be payable, without prior notice or
demand and without setoff or deduction except as specifically provided herein, in monthly
installments equal to one-twelfth (1112) of the product described above, on or before the first (1 st)
day of each month in advance.
5.
Use of the Premises. Tenant is hereby authorized by Landlord to use the Premises
as a typical Sportsman's Warehouse, which the parties agree is the retail sale of sporting goods,
including without limitation fishing, hunting, boating, camping, hiking, climbing and other
related products, and for no other purpose without the prior written consent of Landlord (the
"Authorized Use").

•

5.1
Exclusive Use. Provided Tenant is operating the Authorized Use upon the
Premises, and is not in default of any term or condition of this Lease beyond any
applicable cure period, Landlord agrees that it will not (a) enter into a Lease or (b)
consent to the use and occupancy of any other space within the Shopping Center, by a
tenant, subtenant, assignee, licensee or concessionaire (collectively "Occupant") whose
business includes the sale of sporting goods, including without limitation fishing,
hunting, boating, camping, hiking, climbing and other related products (the "Exclusive
Use"). In the event Tenant ceases operating the Authorized Use upon the Premises or is
in default under the terms and conditions contained in this Lease beyond any applicable
3
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cure period, Landlord's obligations regarding the Exclusive Use as set forth in this
Section 5 shall be null, void and of no further force and effect. This paragraph shall not
apply to (a) any tenant or occupant of the Shopping Center as of the Effective Date, or
any extension, replacement, renewal, assignment or sublease of or by such existing
tenants or occupants, or (b) any tenant or occupant who sells such items as an incidental
part of its business in the Shopping Center.

•

5.2
Violation of Exclusive Use. If at any time during the tenn of this Lease,
Landlord enters into a lease or consents to the use and occupancy of any other space
within the Shopping Center by an Occupant whose business is in violation of the
Exclusive Use, Tenant's sole remedy shall be to remain in possession of the Premises and
continue to operate its business therein and pay to Landlord as "Substitute Rent", in lieu
of the Base Rent to be paid pursuant to Section 4 of this Lease, an amount equal to
seventy*five percent (75%) of the Base Rent then in effect until such time as the
Occupant violating the Exclusive Use ceases to violate the Exclusive Use. On the date
the Occupant violating the Exclusive Use ceases to violate the Exclusive Use, Tenant's
obligation to pay the full Minimum Base Rent then in effect shall be fully reinstated as of
the date of cessation of such violation, which date shall be provided by written notice
from Landlord to Tenant. Nothing contained herein shall be construed to relieve Tenant
of its obligation to pay real estate taxes and assessments, common area charges or
insurance charges during any period when Substitute Rent is payable .
5.3
Restricted Uses. At all times during the Tenn and so long as Landlord is
working diligently to remedy a violation by any Occupant of the Shopping Center who
has violated the Exclusive Use, Tenant shall not use or occupy the Premises in violation
of the uses described in certain Other Tenant leases, as described on Exhibit D (the
"Restricted Uses").

CC&R's. Except as otherwise set forth in this Section 5.4, this Lease
5.4
shall be subject and subordinate to that certain Declaration of Conditions, Restrictions
and Easements recorded May 17,2001 in the Records of Twin Falls County, Idaho (the
"CC&Rs"), a copy of which has been provided to Tenant. Landlord agrees that the
CC&R's will only be amended following written notice of such amendment to Tenant,
and, subject to the remainder of this Section 5.4, all such amendments shall be binding
upon Tenant.

•

5.4.1 Limitation Upon Premises. Landlord hereby warrants and
represents to Tenant that nothing contained in the CC&R's (now or as
subsequently amended) will prevent Tenant from using the Premises for its
permitted use in accordance with the terms of this Lease, nor (a) increase the
percentage payable by Tenant for expenses of the common area or any other
portion of the Shopping Center; (b) require Tenant to contribute to any
advertising, marketing or other tenant association for the Shopping Center; (c)
4
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require Tenant to pay for any other item or category of items for the common area
or any other portion of the Shopping Center; (d) require Tenant to improve or
modify the Building or the Premises in any manner whatsoever, including painting
of the Building other than as specifically required pursuant to this Lease; nOr (e)
reduce the number of parking stalls within a radius of 200 feet from the front door
of the Building to a number less than 148 such parking stalls.
5.4.2 CC&Rs Compliance. Landlord hereby warrants and represents to
Tenant agrees that (a) the Building, as contemplated for construction pursuant to
the Plans, will comply with all provisions of the CC&Rs; (b) at all times during
the Term of the Lease, Landlord shall comply with all provisions of the CC&Rs,
including without limitation any payments required of Landlord as an Owner or
Developer pursuant to the CC&Rs, such that Tenant's occupancy of the Premises
shall be free from assessment or other requirements of the CC&Rs; (c) where the
provisions of the CC&Rs conflict with the terms and conditions of this Lease (i)
as between Landlord and Tenant, the terms of this Lease shall govern and Tenant
shall have no additional liability for costs or expenses other than described in this
Lease, and (ii) Landlord shall ensure that any such non-compliance by Tenant
and/or the Premises with the CC&Rs shall not result in any penalty or limitation
upon Tenant and/or the Premises; (d) the "Floor Area" of the Building shall not
include any interior mezzanine level used for stock and/or display purposes; and
(e) notwithstanding any provision of the CC&Rs, Tenant may use the sidewalk
immediately adjacent to and outside of the Building for outdoor cookware
demonstrations, which demonstrations may take place on weekend days.

•

5.5
Compliance With Laws. Tenant agrees that in the use of the Premises
and in the prosecution or conduct of its business therein, Tenant will comply with all
requirements of all Jaws, ordinances, orders and regulations of the federal, state, county
and municipal authorities now in force, or which hereinafter may be in force, and with
any direction or certificate of occupancy issued pursuant to any applicable law. Tenant
covenants and agrees that it will not use or permit to be used any part of the Premises for
any dangerous, noxious or offensive trade or business and will not cause or maintain any
nuisance in, at or on the Premises or the land upon which it is situated.
6.
Construction of Building. Within ten (10) days of that date which is the later of .
(a) the date upon which Landlord shall provide written notice to Tenant that the Premises are
ready and available for construction of the Building (the "Pad Turnover Date") and (b) the date
upon which Tenant has received a permit from the City of Twin Falls for the construction of the
Building upon the Premises (the "Permit"), and subject to force majeure, Tenant shall commence
construction ("Construction Commencement Date") of the Building upon the Premises (the
"Construction"), provided, however, that Tenant shall use all diligent efforts to cause the
Construction Commencement Date to occur as soon as possible after the Pad Turnover Date and
Tenant's receipt of the Permit. The Construction shall be performed by Tenant's contractor,

5
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Eckman Mitchell Construction LL.C. (the "Contractor"), at Tenant's sole cost and expense,
subject to Landlord's payment of the Allowance, as described in Section 6.3. Tenant agrees to
diligently commence and complete the Construction, which will result in a building to be
constructed on the Premises with exterior architectural features as set forth on Exhibit F attached
to this Lease (the "Exterior Features"). Tenant may not amend the Construction in a manner
which would result in a change of the Exterior Features without Landlord's approval, which
approval shall not be unreasonably withheld, delayed or conditioned.

•

6.1
Pad Condition. As of the Pad Turnover Date, Landlord shall have
completed the Initial Site Improvements (for the Shopping Center and the Premises), as
described on Exhibit E-! attached to this Lease (collectively, the "Initial Site
Improvements"). Additionally, on or before the later to occur of (a) the date Tenant
opens the Premises for business to the public or (b) that date which is two hundred ten
(210) days following the Pad Turnover Date, Landlord shall have completed the site
improvements described on Exhibit E-2 ("Concurrent Site Improvements"). Landlord
and Tenant agree to coordinate their respecti ve construction of the Concurrent Site
Improvements (by the Landlord) and the Building (by the Tenant) and to cause their
respective contractors to cooperate with each other to avoid delays in the construction of
both the Concurrent Site Improvements and the Building. The Initial Site Improvements
and the Concurrent Site Improvements shall be at Landlord's sole cost and expense and
not subject to reimbursement by Tenant in any manner whatsoever .
Pad Turnover Date. Landlord hereby represents to Tenant that the Pad
6.2
Turnover Date is anticipated to be on or before May 1,2003. If the Pad Turnover Date
has not occurred by May 1,2003, Tenant may immediately terminate this Lease by
written notice to Landlord.
6.3
Allowance. Provided Tenant is not in default beyond any applicable cure
period under any of the terms and conditions contained herein, Landlord shall reimburse
Tenant for the cost of the Construction, in the amount of Forty-Eight Dollars ($48.00) per
square foot of the Building (the "Allowance"), which reimbursement shall be made
pursuant to this Section 6.3. It is understood and agreed that the Allowance shall be a
reimbursement for a portion of the actual cost incurred by Tenant to complete the
Construction as detailed in the Plans.

•

6.3.1 Payment of the Allowance. Landlord shall pay the Allowance no
later than thirty (30) days following Tenant's request for payment of same as
provided in this Lease, to Tenant (or to Contractor, Contractor's subcontractors
and material suppliers for the construction of the Building, as Tenant may
reasonably request) in monthly draw requests (as more further described in
Section 6.3.2) from Tenant except that the construction draws shall not exceed
ninety-fi ve percent (95%) of the cost of the Construction performed up to the time
of payment plus ninety-five percent (95%) of the cost of construction materials
Doclt 1733851\13
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intended for the Construction which are stored on the Premises, until the Final
Payment Date (as described in Section 6.4.6), at which time all amounts shall be
due and payable in full. If Tenant does not receive payment of the Allowance
from Landlord on or before the thirtieth (30 th ) day following Tenant's request for
payment of the same, then and in that event, the payment shall bear interest from
such 30th day until paid at a rate per annum equal to the lesser of (a) five percent
(5%) in excess of the then prime rate charged by Wells Fargo Bank (or its
successor) or (b) the highest rate permitted by applicable law.
6.3.2 Draw Requests. All requests for payment shall include an
Application and Certificate for Payment (AlA Document 0702) executed by (a)
Contractor, (b) Tenant's Architect, OA Architects L.C., and (c) Tenant, certifying
the percentage and value of work completed during the construction draw period
and stating that all portions of the work for which payment is requested have been
completed in accordance with the Plans (as modified by any approved change
orders) and the construction contract, and that all labor, materials and other items
for which payment is requested have been paid in full with the exception of labor,
and materials supplied subsequent to the period covered by the preceding
construction draw. Each construction draw shall also include copies of all
invoices, statements, contracts, subcontracts, change orders, and appropriate lien
releases related thereto. Additionally, the last two (2) payments are subject to the
requirements of Section 6.4.6 of this Lease.
6.4
Additional Tenant Obligations. In addition to the Construction of the
Building as described in this Section 6, Tenant agrees to comply with the additional
requests of Landlord as described in this Section 6.4.
6.4.1 Notice of Completion. Tenant shall obtain, record and post on
the Premises a Notice of Completion, if required or permitted by law, within ten
(10) days following substantial completion of the Construction and forward to
Landlord a conformed copy of the recorded Notice of Completion within ten (10)
days thereafter. Landlord agrees that a Temporary Certificate of Occupancy shall
be an acceptable substitute for the requirements of this Section 6.4.1.
6.4.2 Certificate of Occupancy. Tenant shall obtain a Certificate of
Occupancy (or other appropriate documentation permitting the Premises to be
occupied) within thirty (30) days following substantial completion of
Construction.
6.4.3 Permits. Tenant shall obtain and provide Landlord with a copy of
all building permits with sign-offs executed by appropriate governmental agencies
within ten (10) days following substantial completion of Construction. Landlord
agrees that a Temporary Certificate of Occupancy shall be an acceptable substitute
7
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for the requirements of this Section 6.4.3.
6.4.4 Lien Waivers. As of the date upon which the last draw request for
payment, which payment shall not include the five percent [5%] retainage ("Last
Draw Payment") shall be paid to Contractor, Tenant shall provide Landlord with
(a) executed lien waivers (conditioned only upon receipt of payment) for all work
performed, and materials furnished, by all subcontractors and all materials and
service suppliers; (b) an executed and unconditional lien waiver from Contractor,
in an amount of ninety-five percent (95%) of amount payable to Contractor; and
(c) an affidavit from Contractor that no liens exist as a result of the Construction.
6.4.5 Certification Tenant shall obtain an architect's certification that
the Premises were constructed in accordance with the Plans and deliver the same
to Landlord upon substantial completion of Construction. Landlord agrees that
the Certificate of Substantial Completion and attached punch list shall be an
acceptable substitute for the requirements of this Section 6.4.5.
6.4.6
Remaining Payment Requirements. As of that date which is
fifteen (15) days following the date upon which Tenant provides Landlord with
executed unconditional lien waivers for all work performed, and materials
furnished, by Contractor, all subcontractors and all materials and service
suppliers, Landlord shall pay to Tenant three-fifths (3/5) of the five percent (5%)
retainage. As ofthat date which is fifteen (15) days following the date upon
which Tenant provides Landlord with the As-Built Documents, Landlord shall pay
to Tenant the remaining amount payable, which is equal to two-fifths (2/5) of the
five percent (5%) retainage.
7.
Utilities. During the Term, Tenant shall pay, directly to the utility provider, all
charges for utilities consumed on and separately metered for the Premises, including, but not
limited to, charges for gas, electricity, water and sewage, all costs, expenses and charges incurred
in connection with connecting any such utilities to the Premises and all license and permit fees
and other governmental charges, of every kind and nature whatsoever, which at anytime may be
assessed, levied, confirmed, imposed upon or become due and payable out of, or in any respects
of, or become a lien upon the Premises or any improvement or alteration to the Premises, or any
use and occupation of the Premises.
8.
~. During the Term, Landlord shall pay, as and when due and before penalty
accrues for nonpayment, all property taxes, rental taxes, excise taxes, license fees, and
assessments, both general and special, levied or imposed against the Shopping Center including
the Common Areas, by any federal, state, county, municipal, or other governmental authority
("Taxes"). Tenant shall pay all Taxes attributable to the Premises and shall reimburse Landlord
for Tenant's Pro Rata Share (as defined in Section 11 of this Lease) of all Taxes levied or
imposed against the Shopping Center during the Term. Notwithstanding anything in this Lease '
[)oc# 1733851\13

8

') <') (\
"" I J

to the contrary, if Tenant deems any Taxes excessive or illegal, Tenant shall have the right to
contest, in good faith, the validity or the amount of any Taxes levied against the Premises or the
Shopping Center, provided that Tenant shall not allow any lien to be filed against the Premises
and Tenant shall indemnify and save harmless Landlord from any costs and expenses in
connection with such proceedings. In the event Tenant elects to contest the Taxes, Tenant shall
furnish to Landlord a bond made payable to Landlord and any first mortgage lender, in form
reasonably satisfactory to Landlord and said mortgage lender in an amount equal to the amount
of taxes or assessments so contested, which bond shall guarantee the payment thereof with
interest and penalties thereon.
9.
Common Area Maintenance. At all times during the Term of this Lease,
Landlord shall operate, maintain, repair, and manage the Premises and Common Areas, including
without limitation (a) repairing and replacing all structural elements of the Building, which
specifically, without limitation, includes the roof of the Building, and (b) cleaning, lighting,
repairing, painting, maintaining, and replacing all improvements on the Common Areas
including snow removal, parking lot improvements and replacement, landscaping and security,
such that at all times during the Term of this Lease, the Common Areas are in a good and safe
condition, as is customary for other first class shopping centers similarly situated ("Common
Area Maintenance"). Landlord hereby warrants and represents to Tenant that Landlord shall
perform Common Area Maintenance, without regard to any limitation otherwise described in the
CC&Rs regarding the Common Areas. If, at any time in the future, Landlord permits any Other
Tenant to perform Common Area Maintenance for that portion of the Common Area surrounding
such Other Tenant's premises, then and in that event, within twenty (20) days of such permission
to such Other Tenant, Landlord shall provide written notice of the same to Tenant and shall
permit Tenant to so perform Common Area Maintenance for that portion of the Common Area
immediately surrounding the Premises and to omit the payment of CAM Charges from an
obligation of Tenant pursuant to this Lease. In such event, Landlord and Tenant shall enter into a
written amendment of this Lease, reflecting such obligation and reduction of payment.
9.1
CAM Charges. Tenant shall reimburse Landlord for Tenant's Pro Rata
Share of the Landlord's cost and expense incurred in performing Common Area
Maintenance ("CAM Charges"), which shall include (a) total compensation and benefits
(including premiums for worker's compensation and other insurance) paid to or on behalf
of employees directly engaged in activities benefiting the Common Areas; (b) personal
property taxes for personal property which directed benefits the Common Areas; (c)
supplies; (d) fire protection; (e) utility charges; and (f) licenses and permit fees for the
operating and maintenance of the Common Areas. Notwithstanding the foregoing, in no
event shall CAM Charges payable by Tenant for any calendar year during the Initial Term
of this Lease (excluding costs for snow removal) exceed the total amount of Fifty
Thousand Dollars ($50,000).
9.2
Exceptions to CAM Charges. CAM Charges shall not include (a) costs
of decorating, redecorating, alterations, special cleaning or other special services not
9
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provided on a regular basis to Other Tenants; (b) wages, salaries, fees and fringe benefits
paid to administrative or executive personnel, officers, or partners of Landlord unless
employed at competitive rates as independent contractors; (c) any charge for depreciation
of the Shopping Center or equipment and any interest or other financing charge; (d) any
management, administrative or other charge of Landlord which exceeds ten percent
(10%) of the total of all CAM Charges; (e) any charge for Landlord's income taxes,
excess profit taxes, franchise taxes or similar taxes on Landlord's business, license tax or
license fee; (f) any costs relating to activities for the solicitation and execution of leases
of space in the Shopping Center; (g) the costs of conditions occasioned by construction
defects and not resulting from ordinary wear and tear to the buildings within the
Shopping Center; (h) the cost of any repair made by Landlord because of total or partial
destruction or total or partial condemnation of the Shopping Center; (i) the cost of
overtime or other expense to Landlord in curing its defaults or performing work expressly
provided in this Lease to be borne at Landlord's expense; U) promotional and advertising
expenses; (k) Landlord's attorney's fees; (I) accounting fees, and (m) ground rent.
10.
Landlord's Insurance. Landlord will maintain on the Shopping Center,
specifically including without limitation the Common Areas, and on the Building, at Landlord's
initial expense (subject to reimbursement as provided in Section 12 of this Lease) insurance (a)
against loss by fire and other hazards covered by the so-called "all-risk" form of policy, in an
amount equal to the full replacement value of such improvements and the Building, (b) any and
all insurance required for the Common Areas and the Premises pursuant to the CC&Rs; and (c)
public liability, together with insurance against such other risks, including loss of rent and such
other coverages as Landlord, in its reasonable discretion, deems appropriate for similarly located
shopping centers ("Landlord's Insurance"). Tenant shall reimburse Landlord for Tenant's Pro
Rata Share of the cost of Landlord's Insurance ("Landlord's Insurance Charges") pursuant to
Section 11 of this Lease.
Tenant's Payment of Taxes, CAM Charges and Insurance. Landlord's total
11.
annual cost for Taxes, CAM Charges and Landlord's Insurance Charges for any Lease Year shall
be payable by Tenant monthly on the first day of each calendar month, in an amount equal to
one-twelfth (1/12) of such annual amount, as additional rent pursuant to this Lease.
11.1 Tenant's Pro-Rata Share. When used in this Lease, "Tenant's Pro-Rata
Share" shall mean a fraction of such costs, the numerator of which fraction is the Store
Square Footage and the denominator of which fraction is the gross leasable square
footage area within all of the buildings of the Shopping Center existing as of the time of
such calculation.
11.2 Calculation of Payment. The ini tial Lease Year's payments for Taxes,
CAM Charges and Landlord's Insurance Charges made by Tenant shall be an estimated
amount of Tenant's Pro Rata Share of the Taxes, CAM Charges and Landlord's Insurance
Charges. Within four (4) months after the end of the each calendar year of this Lease,
10
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Landlord shall submit to Tenant a statement reconciling the Taxes, CAM Charges and
Landlord's Insurance Charges and adjusting Tenant's next year's monthly payments to
reflect the next year's reasonably anticipated Taxes, CAM Charges and Landlord's
Insurance Charges. The statement shall reconcile payments made by Tenant during the
year with actual costs incurred by Landlord. Upon receipt of such statement, Tenant shall
pay any deficiency within thirty (30) days of the receipt of the statement, and any excess
paid by Tenant shall be credited against amounts payable by Tenant for Taxes, CAM
Charges and Landlord's Insurance Charges which are thereafter coming due, unless the
Term of this Lease has expired in which event such excess shall be returned to Tenant
together with the reconciliation statement.
12.
Tenant's Insurance. During the Term of this Lease, Tenant shall maintain, at
Tenant's sole cost and expense, the insurance described in this Section 12, as follows:
12.1 Commercial General Liability Insurance. Tenant shall maintain a
Commercial General Liability Insurance policy, which policy shall include without
limitation, coverage for bodily injury, property damage, personal injury, advertising
injury, contractual liability (applying to this Lease), independent contractors, and
products-completed operations liability ("Tenant's Liability Insurance"). Such policy
shall have a total combined liability policy limit of at least $2,000,000.00 applying to
liabilities for bodily injury, personal injury and property damage.
12.2 Property Insurance. Tenant shall maintain insurance on all of Tenant's
fixtures, equipment and personal property located in or on the Premises against loss by
fire and other hazards covered by the so-called "All-risk" fonn of policy, in an amount
equal to the actual replacement cost thereof ("Tenant's Personal Property Insurance").
While the Building or any other improvement is in the course of being constructed or
rebuilt on the Premises, Tenant shail maintain insurance in builder's risk completed value
fonn, including coverage available on the so-called "all-risk" non-reporting fonn of
policy, for an amount equal to 100% of the insurance replacement value of such building
or other improvement, with Tenant being responsible for any deductible ("Builder's Risk
Insurance").
12.3 General Insurance Requirements. The policies for Tenant's Liability
Insurance and for Builder's Risk Insurance shall name Landlord and Landlord's
mortgagee as an Additional Insureds and Loss Payee and shall provide for thirty (30) days
written notice to Landlord prior to cancellation, non-renewal, or material modification.
Certificates of all such insurance shall be delivered to Landlord prior to occupancy of the
Premises by Tenant, and at least thirty (30) days prior to the termination date of any
existing policy. Tenant may obtain the insurance required by this Section 12 in
combination with Tenant's other properties. All insurance shall be issued by an insurance
company acceptable to Landlord and licensed to do business in the State of Idaho.
Landlord hereby warrants and represents that Tenant's Personal Property Insurance and
11
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Builder's Risk Insurance as described in this Section 12 are sufficient for all purposes
required pursuant to the CC&Rs.
12.4 Waiver of Claims. Tenant hereby waives all claims against Landlord for
any loss or damage resulting from fire or other insurable hazards, regardless of the cause
of such damage, including any third party claims arising by virtue of Tenant's acts or
omissions and also including damage resulting from the negligence of Landlord, its
affiliates, contractors, agents, servants, employees or invitees.
13.
Tenant's Maintenance and Repair. During the Term of this Lease, Tenant
shall, at its own expense, repair, replace and maintain in good condition all non structural portions
of the Premises, including without limitation, (a) those improvements or alterations installed by
Tenant and (b) the HV AC system serving the Premises. To the extent assignable, Landlord shall
assign to Tenant (and agrees to execute any written assignments of) all warranties for any portion
of the Premises which benefit Landlord such that the benefit of all warranties shall run directly to
Tenant. Notwithstanding anything in this Lease to the contrary, if Tenant shall have maintained
and repaired the Premises during the Term, Tenant shall have no obligation to replace any item
of equipment or any portion of the Premises which may require replacement during the last year
of the Initial Term (or the last year of any exercised Renewal Term), the cost of which
replacement exceeds Five Thousand Dollars ($5,000) (an "End Term Replacement"). Landlord
hereby agrees that if an End Term Replacement is otherwise required, Tenant may make a repair
in lieu of an End Term Replacement so that such item of equipment or portion of the Premises
will not be required to be the condition otherwise required upon Tenant's surrender of the
Premises at the termination of this Lease.
Premises Signage. Tenant may place Tenant's standard building signage on the
14.
Building andlor the Premises, provided, however, that such signs (a) must conform with any and
all local ordinances, regulations, or laws peninent thereto and (b) shail be approved by Landlord
prior to their erection, which approval shall not be unreasonably withheld, delayed or
conditioned, subject to approval with all local governmental entities.
Monument Signage. Tenant shall also have the right, subject to Landlord's prior
15.
written approval, the CC&R's, and compliance with all local ordinances, regulations, or laws
pertinent thereto, to have its panel sign ("Tenant's Panel") featured on a north and south facing
monument sign position on Blue Lakes Boulevard and an east and west facing monument sign
position on Bridge View Boulevard. The exact monument sign and Tenant's location and socalled "billing" on such monument signs shall be designated by Landlord. Tenant shall reimburse
Landlord for all costs incurred in installing Tenant's Panel on the monument signs, provided,
however, that Landlord's signage contractor shall not be required to be the contractor which
constructs Tenant's Panel. Tenant shall also reimburse Landlord for all costs incurred in the
maintenance and repair of the monument signs as part of the CAM Charges. Upon the
termination of this Lease, Tenant agrees to remove Tenant's Panel and repair any and all damage
caused by such removal, normal wear and tear and damage by casualty excepted.
12
Doc# 1733851\13

')

,)

~.\

",Vd

16.
Alterations. Following completion of the Construction, Tenant may make
alterations, additions, installations and changes in and to the Premises (collectively,
"Alterations") at Tenant's sole cost and expense and with Landlord's prior written consent,
which consent shall not be unreasonably withheld, delayed or conditioned. Any Alterations shall
be at the sole cost of Tenant and shall remain on and be surrendered with the Premises at the
expiration or sooner termination of this Lease, except as otherwise provided in this Section 16 or
in Section 26 of this Lease). Notwithstanding the foregoing, if such Alterations consist of signs,
trade fixtures, equipment, and/or other property which is not normally considered to be a
structural part of the Premises, Tenant may remove the same at or prior to the termination of this
Lease on the condition that Tenant repair any damage caused to the Premises by reason of such
removal. All Alterations (a) shall be done in a good and workmanlike manner, (b) shall be in
compliance with applicable laws, building codes and regulations, (c) shall not weaken any
structural portions of the Premises, and (d) shall not materially or unreasonably interfere with the
business of Other Tenants. Tenant shall not permit any laborers', mechanics', or materialmens'
liens to attach to the Premises by reason of the same. Tenant shall have the right to contest any
mechanic's lien or other lien which attached to the Premises, provided that Tenant either bonds
over the lien or otherwise provides Landlord with reasonable security for the same.
17.
Liability. Landlord shall not be held responsible or liable to Tenant for any
damage, loss or expense to Tenant or its property, caused by or incurred by reason of fire, water,
snow, rain, backing up of water mains or sewers, frost, steam, sewage, gas, electricity and by the
bursting, stoppage or leaking of pipes or radiators, plumbing, sinks and fixtures in or about the
Premises or by reason of the collapse of the Building, unless such damage, loss or expense
results from the negligent or intentional act or omission of Landlord or Landlord's employees,
contractors, agents or invitees. Tenant agrees that Landlord shall not be liable for any damage,
either to person or persons or property or the loss or property, sustained by Tenant or by any
other person or persons due to any act or neglect of Tenant. Landlord further agrees that Tenant
shall not be liable for any damage, either to person or persons or to property or the loss of
property, sustained by Landlord or by any other person or persons due to any act or neglect of
Landlord. Tenant shall indemnify and hold Landlord harmless from and against any and all
claims and demands, whether for injuries to persons, loss of life or damage to property, arising
out of the use and occupancy of the Premises by Tenant, its invitees and guests, or by any other
person or persons who are holding under Tenant. Indemnification shall include, without
limitation, any and all costs of legal counsel, fees, expenses and liabilities in connection with the
defense of any such claim(s).
Destruction of or Damage to Premises. If the Premises are destroyed by or
18.
damaged by fire, or any action of the elements, or other casualty covered by insurance Landlord
is required to carry hereunder (collectively a "Casualty"), Landlord shall be required to repair or
rebuild the Building and any other improvements made to the Premises which were damaged or
destroyed. In the event Landlord fails to (a) commence construction to repair or rebuild the
Building or other improvements within six (6) months from the date of the Casualty or (b)
Doc# 1733851113
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diligently prosecute such repair or rebuilding to conclusion, subject to Force Majeure (as defined
in Section 32 of this Lease), Landlord or Tenant, upon written notice to the other, shall have the
right to terminate this Lease. Additionally, in the event the repairs cannot be made within six (6)
months, then either party may, by written notice to the other, terminate this Lease. In the event of
such termination, Tenant shall have the right to retain all insurance proceeds paid in connection
with any damage or destruction to signs, trade fixtures, equipment and/or other property which is
not normally considered to be a structural component of the Premises, including without
limitation all equipment owned by Tenant and Landlord shall have the right to retain the balance
of any insurance proceeds paid in connection with any damage or destruction to the Premises, the
Building or any other improvements made to the Premises.

In the event the Premises are damaged by a casualty not covered by Landlord's insurance
to any extent whatsoever, and provided that the damage is of a type that Landlord is not required
to insure against under this Lease, Landlord shall have the right, and shall within ninety (90) days
following the date of such damage, give Tenant written notice of Landlord's election, either (i) to
commence reconstruction of the Premises and prosecute the same diligently to completion, in
which event, this Lease shall continue in full force and effect and Tenant, at its sale cost and
expense, shall replace its merchandise, fixtures and personal property, or (ii) not to perform such
reconstruction of such portion of the Premises, in which event, this Lease shall cease and
terminate not later than sixty (60) days after Landlord's notice of its election to terminate.
19.
Eminent Domain and Condemnation. All damages awarded for a taking of the
real property under the power of eminent domain of all or any part of the Premises and/or the
Shopping Center shall belong to and be the property of Landlord. The parties specifically agree
that Tenant shall be entitled to any award made for (a) relocation of Tenant's business, (b) loss of
Tenant's business, and (c) depreciation or damage to and cost of removal of Tenant's personal
property and trade fixtures. The provisions contained in this Section shall apply in like way to
any sale made under imminent threat of such taking. At Tenant's option, this Lease shall
terminate if (i) any taking materially interferes with Tenant's business operations on the Premises
as determined by Tenant in its reasonable business judgment or (ii) access sufficient to service
Tenant's business operations on the Premises are taken under the power of eminent domain or
sold under imminent threat of such taking which materially and adversely impedes access to the
Premises and alternative access is not provided by Landlord within one hundred eighty (180)
days after such taking. In the event of any lesser taking or sale, this Lease shall continue in full
force and effect as if said taking had not occurred, but (1) Landlord shall, to the extent of the
award, restore the Building and/or the Common Areas to a condition as nearly as practicable to
their former condition, (2) Annual Base Rent shall be proportionately reduced by any reduction
in the Building Square Footage, and (3) Tenant's Pro Rata Share shall be modified to reflect the
appropriate fraction based upon the land area of the Shopping Center and/or the Premises.
Covenants of Landlord. Landlord covenants and warrants with Tenant that (a)
20.
Landlord has the right to lease the Premises on the terms set forth in this Lease, specifically
including but not limited to the non-exclusive use of the Common Areas; (b) the Common Areas
14
Doc# 1733851\13

shall at all times during the Term provide ingress and egress to and from the Premises and public
streets and thoroughfares; (c) Landlord has good and marketable title to the Premises, free and
clear of all tenants and occupants; and (d) Tenant, upon paying the rent and performing the
covenants of this Lease, may quietly have, hold and enjoy the Premises during the Term.
21.
Default. If Tenant shall be in default in performing any of the terms and
provisions of this Lease, Landlord shall give Tenant written notice of such default, and if Tenant
shall fail to cure (a) a monetary default within ten (10) days after Tenant's receipt of notice of
default or (b) a non-monetary default within thirty (30) days time after Tenant's receipt of notice
of default (or such longer period of time as may be required to cure such default if such default is
of a nature that the same cannot be cured within said thirty (30) day period provided Tenant has
commenced such cure within said thirty (30) day period and diligently prosecutes the same until
completion), then and in any such event, Landlord may elect to either terminate this Lease or,
without terminating this Lease, terminate the Tenant's right to possession of the Premises, either
of which must be exercised in accordance with applicable law. If Landlord chooses to re-enter
and lawfully remove Tenant from the Premises, Landlord's entry upon and taking possession of
the Premises shall not in any way terminate this Lease or release Tenant in whole or in part from
Tenant's obligation to pay the rent for the remaining Term or discharge Tenant from liability for
any loss or damage sustained by Landlord on account of Tenant's breach of the Lease unless
Landlord elects in writing to terminate the Lease.
2L1
Reletting. Upon Landlord's re-entering the Premises, it shall use
commercially reasonable efforts to relet all or any part of the Premises for such term or
terms and at such rent or rentals as Landlord, in the exercise of its reasonable business
judgment, may deem advisable. If such rentals and other sums received from such
reletting during any month be less than the rental to be paid during such month by Tenant
pursuant to this Lease, Tenant shall pay over such deficiency immediately to Landlord,
provided, however, that Tenant shall in no event be liable to Landlord in any manner
whatsoever for any costs incurred by Landlord for the reletting of the Premises.
21.2 Cure by Landlord. At any time following a default by Tenant and upon
not less than thirty (30) days written notice to tenant, Landlord may, but shall not be
obligated to, cure any default by Tenant under this Lease. Whenever Landlord so elects,
all costs and expenses, including reasonable attorneys' fees, incurred by Landlord in
curing the default, together with interest thereon at an annual rate of 12% from the date of
such payment, shall be payable as additional rent to Landlord on demand.
Breach by Landlord. If Landlord shall fail to perform any covenant agreed by it
22.
to be performed pursuant to this Lease, and said covenant obligates Landlord to expend a certain
sum of money, Tenant may cure said default of Landlord by the expenditure of the money
reasonably required and may deduct the amount spent from any rent due or to become due
hereunder, provided that Tenant gives Landlord and Landlord's mortgagee written notice of such
default after which notice Landlord shall have thirty (30) days to cure the same or to commence
15
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to cure the same in the event that the default by its nature requires a greater length of time,
provided the cure is diligently prosecuted to conclusion. Landlord shall reimburse Tenant for all
reasonable and documented sums incurred in connection therewith within thirty (30) days
following receipt of a billing therefor, accompanied by an invoice for the amounts so expended
by Tenant. If Landlord fails to so reimburse Tenant within said thirty (30) day period, Tenant
may deduct said amount from rent due or to become due hereunder.
Sublease and Assignment. Tenant may not assign this Lease or sublet the
23.
Premises without the prior written consent of Landlord, which consent shall not be unreasonably
withheld, delayed or conditioned. Landlord hereby agrees to consent to an assignee or subtenant
who or which will operate the Premises as a retail use which (a) shall not be in conflict with any
then existing Exclusive Uses for the Other Tenant Premises, and (b) shall be consistent with the
then-existing standards of the Shopping Center (as evidenced by the then-existing Other
Tenants). In the event of any subletting or assignment, Tenant shall remain liable for the
performance of all the terms and conditions of this Lease, provided, however, that if Tenant
assigns this Lease with Landlord's approval to an assignee (i) having as of the effective date of
such assignment. a net worth of at least Twenty Million Dollars ($20.000,000) and (ii) which
operates fifteen (I5) stores nationally, then and in that event, Tenant shall be released from all
liability under this Lease accruing from and after the effective date of such assignment. The term
"net worth" as used herein, shall be defined in accordance with generally accepted accounting
principles. If Tenant assigns or sublets the Premises with Landlord's consent, any rent above
Base Rent shall be shared equally between Landlord and Tenant. Notwithstanding the foregoing,
neither (1) a sale or exchange of Tenant's stock on a national exchange; (2) a merger or
consolidation involving Tenant; (3) an exchange of stock between Tenant's parent, subsidiary, or
affiliate, if any, nor (4) the sale of substantially all of Tenant's stock or the sale of substantially
all of Ten ant's assets shall (yy) be considered an assignment for purposes of this Lease or (zz)
require Landlord's consent.
24.
Mortgages. Tenant's rights under this Lease are and shall always be subordinate
to the lien of any mortgage or mortgages now or hereafter placed upon the Premises. Tenant
shall, within twenty (20) days of written request from Landlord execute such other and further
instruments or assurances as Landlord may reasonably require subordinating this Lease to the
lien or liens of any such mortgage or mortgages, provided however, that no such writing shall
amend or modify the terms and conditions of this Lease nor place any additional burden on
Tenant whatsoever. This Lease shall not be disturbed by any present or future mortgage, or by
owner, or holder of a note secured by a mortgage, or by any purchaser or purchasers at a
foreclosure sale, or by any other party whatsoever, unless and until Tenant shall breach any of the
provisions of this Lease and the term of Tenant's rights to possession shall have been lawfully
terminated in accordance with the provisions of this Lease. Landlord shall keep current and free
from default any mortgage placed by it upon the Premises.
25.
Sale of Premises by Landlord. In the event of the sale of the Premises by
Landlord to a third party ("Purchaser"), Landlord shall not be relieved of any obligations created
Doell 1733851 \ 13
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under this Lease, unless the Purchaser in writing shall assume and agree to carry out such
obligations under this Lease. If the Purchaser will not assume all obligations under this Lease,
then Landlord shall remain fully liable to Tenant for the performance of all obligations under this
Lease not expressly assumed by the Purchaser, as if no sale of the Premises had been made.
Surrender of Premises. Tenant shall surrender the Premises to Landlord upon
26.
termination of this Lease, whether such termination occurs upon expiration of the Term or sooner
in good condition, normal wear and tear and damage by casualty excepted. Prior to such
surrender, Tenant shall remove all of Tenant's personal property from the Premises and repair
any damage caused by such removal. If Tenant shall remain in possession after the expiration of
the Term with Landlord's acquiescence, Tenant shall be a tenant at will on a month-to-month
basis and there shall be no renewal of this Lease by operation of law. Base Rent payable during
any period of holding over shall be equal to one hundred twenty-five percent (125%) of the Base
Rent payable during the period immediately preceding Tenant's holding over, and all other rent
payments shall also be made as specified within this Lease.
27.
Entry and Inspection. Upon twenty-four (24) hours prior notice, except in the
event of an emergency in which event no notice shall be required, Tenant shall permit Landlord,
its agents or representatives to enter the Premises to examine and inspect the same or to exhibit
the Premises to prospective tenants during the last nine (9) months of the Term or to prospective
purchasers at anytime during the Term. Landlord's entry shall not unreasonably interfere with
the conduct of Tenant's business upon the Premises.
28.
Notices. Any notice to be given by a party to this Lease shall be personally
delivered or be sent by certified mail, or by a nationally recognized overnight courier which
issues a receipt, in each case postage prepaid, to the other party(ies) at the addresses in this
Section (or to such other address(es) as may be designated by notice given pursuant to this
Section), and shall be deemed given upon personal deiivery, or upon receipt or first refusal if
notice is given via certified mail or overnight courier:

If to Landlord:

Canyon Park, LLC
Attn: Tina F. Luper
550 Blue Lakes Boulevard North
Twin Falls, ID 83301
Telephone: (208) 736-1857
Fax: (208)733-2580

Copy to:

Gleason & Gleason
Attn: Julie Knudson
777 South Highway lO1, Suite 123
San Diego, CA 92075
Telephone: (208) 938-4400 and (858) 350-0157
Fax: (858) 350-0575
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If to Tenant:

Sports Warehouse Inc.
Attn: Stuart Utgaard
218 West First Street
PO Box 10
Star Prairie, WI 54026
Telephone: (715) 248-7400
Fax: (715) 248-7410

With a copy to:

Lindquist & Vennum P.L.L.P.
Attn: Debra K. Page
4200 IDS Center
80 South Eighth Street
Minneapolis, MN 55402
Telephone: (612) 371-3528
Fax: (612) 371-3207

29.
Choice of Law. This Lease shall be construed and enforced in accordance with
the laws of the State of Idaho. The language in all parts of this Lease shall in all cases be
construed as a whole according to is fair meaning and not strictly for or against either Landlord
or Tenant.
30.
Short Form Lease. Neither party shall offer this Lease for recordation in the
public land records. Either party, at the written request of the other, shall execute a short form or
memorandum of lease in recordable form which shall contain a legal description of the Premises,
the length of the Term (including the Renewal Terms) and incorporate by reference only the
remaining provisions of this Lease. The cost of recording the short form or memorandum of
lease shaH be borne by the party requesting the same to be recorded.
Broker's Commission. Each of the parties represents and warrants that there are
31.
no claims for brokerage commissions or finders' fees in connection with the execution of this
Lease. Each of the parties hereby indemnifies the other party against and holds the other party
harmless from all liabilities arising from any other such claim.
32.
Force Majeure. If either party is delayed at any time in the performance of any
provision of this Lease, except the payment of money, such delay may be excused by fire,
unavoidable casualties, Acts of God, shortage of labor or materials, and other causes outside the
control of the parties which could not be avoided by exercise of due care. In the event of such
unavoidable delay, the relevant time period set forth in this Lease shall be extended by the length
of time of the unavoidable delay.
33.
Hazardous Materials. As used herein, the term "Hazardous Material" means
any hazardous or toxic substance, material or waste which is or becomes regulated by, or is dealt
18
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with in, any local governmental authority, the State of Idaho or the United States Government.
Landlord warrants that, to Landlord's actual knowledge, but subject to the Environmental Reports
described below, the Premises are not in violation of any federal, state or local statute, regulation
or ordinance relating to industrial hygiene or to environmental conditions on, under or about the
Premises, including, but not limited to, soil and ground water conditions underlying the Premises
which could affect the Premises' use or its development, and neither Landlord, nor any person or
predecessor-in-interest has used, generated, manufactured, stored or disposed of, on or about the
Premises or transported to or from the Premises any Hazardous Material in violation of law. As
used herein the term "Environmental Report" shall mean the Phase 1 Environmental Site
Assessment for Property known as Canyon Park East, Twin Falls, Idaho dated July, 2000.
Landlord agrees to indemnify, defend and hold Tenant harmless from and against all
claims, demands, losses, damages, liabilities and causes of action (including attorneys' fees)
directly or indirectly arising out of in any way connected with the presence, use, generation,
manufacture, storage, disposal or transportation or release of Hazardous Material on, under or
about the Premises, including soils and groundwaters thereof, caused or permitted by Landlord,
including, without limitation, the costs of any required or necessary repair, clean-up, remediation
or detoxification of Hazardous Material, and the preparation of any closure, remedial action or
other required plans, whether such action is required or necessary prior to or following the date
of the execution of this Lease, including without limitation any matter described in the
Environmental Report. Landlord specifically agrees to indemnify, defend and hold Tenant
harmless from and against all claims, demands, losses, damages, liabilities and causes of action
(including attorneys' fees) directly or indirectly arising out of in any way connected with the
failure of Landlord or any other person or entity to complete the remediation, clean-up or other
steps as may be required by reason of the environmental conditions described in the
Environmental Report. Tenant agrees to indemnify, defend and hold Landlord harmless from
and against all claims, demands, losses, damages, liabilities and causes of action (including
attorneys' fees) directly or indirectly arising out of or in any way connected with the presence,
use, generation, manufacture, storage, disposal or transportation or release of Hazardous Material
on, under or about the Premises, including soils and groundwaters thereof, caused or permitted
by Tenant or Tenant's employees, contractors or agents, including, without limitation, the costs
of any required or necessary repair, clean-up, remediation or detoxification of Hazardous
Material, and the preparation of any closure, remedial action or other required plans, whether
such action is required or necessary prior to or following the date of the execution of this Lease,
provided, however, that in no event shall Tenant become associated with or be responsible for
(including by reason of the indemnification described in this sentence) the environmental
conditions described in the Environmental Report.
Estoppel Certificates. Within twenty (20) days following a request in writing by
34.
either Landlord or Tenant of the other party, the party so requested ("Responding Party") shall
execute and deliver to the other party ("Requesting Party") an estoppel certificate, indicating
whether the Lease is in full force and effect; whether the term of this Lease has commenced and
full rental is accruing; whether there are any defaults by the Requesting Party, and if so, the
Doc# 1733851113
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nature of such defaults; whether rent has been paid more than thirty (30) days in advance and any
other infonnation reasonably requested by the Requesting Party or its mortgagee or prospective
mortgagee. Failure of the Responding Party to timely execute and deli ver such estoppel
certificate or other instruments shall constitute an acknowledgement by the Responding Party
that statements included in the estoppel certificate are true and correct, without exception. The
provisions of this Section 34 shall apply to Landlord's execution of a Landlord's Disclaimer and
Consent in the fonn attached as Exhibit G (the "Disclaimer"), which Disclaimer Landlord hereby
approves in form and content.
35.
Limitation on Landlord's Liability. Except with respect to insurance proceeds
or condemnation awards received by Landlord which are required by the tenns of this Lease to be
applied to the repair or restoration of the Premises or the Shopping Center, Tenant shall, on and
after the date of this Lease, look only to Landlord's estate and property in the Shopping Center
(or the proceeds from the sale of all or any portion thereof) and net income derived from the
Shopping Center for the satisfaction of Tenant's remedies for the collection of a judgment (or
other judicial process) requiring the payment of money by Landlord hereunder and no other
property or assets of Landlord, its officers, directors, stockholders or partners shall be subject to
levy, execution or other enforcement procedure for the satisfaction of Tenant's remedies under or
with respect to this Lease.
Late Payments. Tenant hereby acknowledges that late payment by Tenant to
36.
Landlord of Base Rent or other sums due hereunder will cause Landlord to incur costs not
contemplated by this Lease, the exact amount of which is extremely difficult to ascertain. Such
costs include, but are not limited to, processing and accounting charges, and late charges which
may be imposed upon Landlord by the terms of any mortgage or deed of trust covering the
Premises. Accordingly, if any installment of Base Rent or any other sums due from Tenant shall
not be received by Landlord or Landlord's designee within five (5) days after written notice from
Landlord to Tenant that said amount is due, then Tenant shall pay to Landlord a late charge equal
to Five Hundred Dollars ($500). The parties hereby agree that such late charge represents a fair
and reasonable estimate of the costs that Landlord will incur by reason of the late payment of
Base Rent by Tenant. Acceptance of such late charge by Landlord shall in no event constitute a
waiver of Tenant's default with respect to such overdue amount, nor prevent Landlord from
exercising any of the other rights and remedies granted hereunder. The late charge shall be
deemed additional rent and the right to require it shall be in addition to all of Landlord's other
rights and remedies hereunder or at law and shall not be construed as liquidated damages or as
limiting Landlord's remedies in any manner.
Attorney's Fees. If either party commences litigation against the other for the
37.
specific performance of this Lease, for damages for the breach hereof or otherwise for
enforcement of any remedy hereunder, the prevailing party shall be entitled to recover from the
other party such reasonable attorneys' and other consultants' fees and costs as may have been
incurred, including costs of any appeal.
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38.
Amendment. This Lease contains all of the agreements made between the parties
regarding the subject matter hereof, and may not be modified or amended in any manner, except
by an agreement in writing signed by all of the parties hereto, or their respective successors in
interest.

39.
Binding Effect. The covenants, obligations, conditions and agreements contained
herein shall be binding on, and inure to the benefit of, Landlord and Tenant and their respective
heirs, executors, administrators, legal representati ves, successors and assigns.
40.
Landlord Approval of Plans. This Lease is contingent upon Landlord's
reasonable approval of the Plans, which approval shall be limited to exterior characteristics only,
to ensure that the Building is consistent and harmonious with the other buildings in the Shopping
Center, including considerations of elevation, exterior design and the siting of the Building upon
the Premises. If Landlord has not responded to the Plans within five (5) business days of
Landlord's receipt of the Plans, Landlord shall be deemed to have approved the Plans and the
contingency described in this Section 40 shall be deemed to have been waived by Landlord. If
Landlord rejects the Plans pursuant to this Section 40, Landlord shall provide Tenant with
written notice of rejection within the five (5) day period, which written notice shall include
specific reasons for said rejection. Within ten (10) days of Tenant's receipt of Landlord's
rejection notice, Tenant shall provide Landlord with either (a) revised Plans which incorporate
the changes requested by Landlord or (b) Tenant's written notice of termination of this Lease,
which shall be effective upon Landlord's receipt of the same.
IN AGREEMENT, Landlord and Tenant have executed this Lease as of the date first
above written.
LANDLORD:
CANYON PARK, LLC

By
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EXHIBIT A-I
TO LEASE
Legal Description

Block 1 Lot 2 and Block I Lot 3 of the Canyon Park East Subdivision, a portion of Government Lot
4
4 and SE SW 4 Section 34, Township 9 South, Range 17 East, Boise Meridian, Twin Falls County,
Idaho, except;
Commencing at the Southwest corner of Section 34. Said point lies north 89°44' 26" West, 2642.05
feet from the South quarter corner of Section 34. Thence North 37°20'59" East, 2654.83 feet to a
point 100.00 feet Right of Station 132+50 of Highway Project F-RF-2391(23). Thence South
76°47'56" East, 30.49 feet along said Highway Project Right-of-Way to the REAL POINT OF
BEGINNING.
Thence South 13°13'38" West, 93.54 feet along a }joe 140.00 feet Easterly from and at Right angles
to the centerline of said Highway Project to a point 140.00 feet Right of Station P.T. 131 +55.66.
Thence along a curve right along said parallel line,
!:::. - 05°22' 5 8"
R
- 1285.92'
A - 120.81'
C - 120.76'
LCB - South 15°51 '27" West
Thence South 72°14'58" East, 128.87 feet,
Thence North 17°45'05" East, 207.23 feet,
Thence North 68°53' 19" West, 111.09 feet,
Thence North 71°51'49" West, 29.34 feet to THE REAL POINT OF BEGINNING.
Containing approximately 521,265 SQ. FT.

Doc# 1733851113

EXHIBIT A-2
TO LEASE

Site Plan Legal Description
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EXHIBIT B-1
TO LEASE

Overall Site Plan of Shopping Center

Depiction of Shopping Center and Premises
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EXHIBIT B-2
TO LEASE

Site Plan of the Premises
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EXHIBITC
TO LEASE

Schedule of Base Rent

Lease Years
Years 1-5:
Years 6-10:
Years 11-15:
Years 16-20:
Years 21-25
Years 26-30:
Years 31-35:
Years 36-40:

Per Sguare Foot Rent
$10.86
$11.73
$12.66
$13.68
$14.77
$15.96
$17.23
$18.61

Annual Base Rent*
$491,415.00
$530,782.50
$572,865.00
$619,020.00
$668,342.50
$722,190.00
$779,657.50
$842,102.50

Monthly Base Rent
$40,951.25
$44,231.88
$47,738.75
$51,585.00
$55,695.21
$60,182.50
$64,971.46
$70,175.21

*to be amended to reflect actual square footage of the Building
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TO LEASE
Itestricted lJses
[insert copied portions of other leases]
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EXHIBITD
LIST OF RESTRICTIONS

1.

TJ Maxx

Landlord agrees that, during the term of this lease, no other premises in the Shopping
Center shall at any time contain more than fifteen thousand (15,000) square feet of floor
area therein used or occupied for, or devoted to, the sale or display of name brand family
apparel at off price (as defined by the trade from time to time), including in the
computation of such floor area one-half (112) of all floor area in any aisles, corridors or
similar spaces adjacent to or abutting any racks, gondolas, shelves, cabinets, counters or
other fixtures or equipment containing or used for the sale or display of soft goods.
2.

•

Michaels

Neither Landlord nor any entity controlled by Landlord will use, lease (or permit the use,
leasing or subleasing of) or sell any space in or portion of the Shopping Center or any
property contiguous to the Shopping Center (including, without limitation, any property
that would be contiguous or adjacent to the Shopping Center but for any intervening road,
street, alley or highway) owned or controlled now or at any time hereafter by Landlord or
any affiliate of Landlord, to any "craft store", store selling arts and crafts, art supplies,
craft supplies, picture frames or picture framing services, framed art, artificial flowers
and/or plants, artificial floral and/or plant arrangements, wedding or party goods (except
apparel), or any store similar to Tenant in operation or merchandising. This Section
16.4.1 shall not apply to (i) any lessee whose lease was fully executed on the Effective
Date hereof and is identified on Exhibit I as an "Existing Lease Not SUbject to Tenant's
Exclusive;" provided, however, that this exception shall not apply if (a) Landlord permits
or agrees to an expansion of the premises for any such pernlitted use which violates
Tenant's exclusive if Landlord has the right to avoid the granting of such permission, or
(b) Landlord permits or agrees to the change of a permitted use by any such lessee or its
successors or assigns jf Landlord has the right to avoid the granting of such permission,
or (c) Landlord permits or agrees to an assignment or sublease of such existing lease if
Landlord may avoid the granting of such pennission, or (d) Landlord has the right, by
virtue of the provisions of the existing lease, to cause said lessee to honor the exclusive
granted to Tenant by giving said existing lessee notice of this exclusive or otherwise, or
(ii) any lessee or occupant for which the sale of products described herein is merely
incidental to such lessee's primary use, unless such lessee or occupant devotes more than
the lesser of (i) 1,500 Leaseable Square Feet (including properly allocable aisle space), or
(ii) ten percent (10%) of the total Leaseable Square Feet of said premises (including
properly allocable aisle space) occupied by such lessee or occupant to the sale of the
products described herein; provided this exception shall not apply to custom framing
services, it being the intention that no other lessee or occupant of the Shopping Center
shall have the right to offer custom framing services. Tenant acknowledges that the
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typical operation as of the Effective Date of the following stores in the Shopping Center;
TJ Maxx, Cost Plus and Staples shall not be deemed in violation of this Section 16.4.1.
If, for a period in excess of one hundred eighty (180) days, Tenant fails to operate
Tenant's business (other than for reasons beyond Tenant's reasonable control) or changes
its use such that for two (2) full seasonal sales cycles it is no longer selling items covered
by the exclusive granted in this Section 16.4.1, Tenant shall no longer have an exclusive
right as to the specific item(s) not sold but described in this Section 16.4.1; provided,
however, in the event Tenant recommences its business in the Premises or again sells or
offers the items or services covered by this Section 16.4.1, then, upon Landlord's receipt
of notice of such recommencement, the exclusive granted to Tenant hereunder shall again
be effective, and any leases executed during the interim period during which this
exclusive was not effective, shall be treated as and "Existing Lease Not Subject to
Tenant's Exclusive".
3.

Famous Footwear

Landlord and Tenant agree that it is to the mutual benefit of both parties and the
Shopping Center as a whole to establish and maintain a mixture of retail stores with a
balanced and diversified selection of merchandise, goods and services within the
Shopping Center. Landlord agrees that it has not and shall not, throughout the term
hereof, lease space in this Shopping Center to another tenant that devotes more than ten
percent (10%) of its gross leaseable area to the sale of shoes, nor shall Landlord pemlit
any tenant to use more than ten percent (10%) of its gross leaseable area for the sale of
shoes. Notwithstanding the aforesaid, the preceding exclusives shall not apply to Old
Navy, The Gap, Marshall's, Ross Dress for Less, T.J. Maxx, Gart Bros., Michaels,
Staples, Linens' N Things, or any similar replacement store or their successors or assigns
unless Landlord has the right to subject such successors or assigns to the exclusive set
forth herein. This Section 11 shall automatically become null and void in the event that;
(i) Tenant defaults more than two (2) times in any consecutive twelve (12) month period
during the Term or any extension of the Term, or (ii) the Premises cease to be
continuously used for the use specified in Section 1O( a). Tenant hereby agrees to
indemnify, defend and hold Landlord harmless from and against all losses, costs,
daIl1ages or expenses, including attorneys' fees and costs, arising out of any claim or
action that the granting of the exclusive set forth in this Section 11 constitutes a restraint
of trade or gives rise to alleged allegations of federal or state antitrust laws or similar
laws.
4.

•

Old Navy

Except for the Premises, landlord shall not lease or permit any space within the Shopping
Center in excess of 10,000 square feet to be used for either (i) the sale, rental or display
of apparel from more than fifteen percent (15%) of the GLA of such other premises (the
"Apparel Exclusive") except the Apparel Exclusive shall not apply the Ross Dress 4
Less, TJ Maxx and Marshall's; or (ii) the sale, rental or display of office products from
more than fifteen percent (15%) of the GLA for such other premises (the "Office
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Products Exclusive") except the Office Products Exclusive shall not apply to Office
Depot and Staples; or (iii) the sale, rental or display of linens from more than fifteen
percent (15%) of the GLA of such other premises (the "Linens Exclusive") except the
Linens Exclusive shall not apply to Linens n' Things Bed Bath & Beyond; or (iv) the
sale, rental or display of toys from more than fifteen percent (15%) of the GLA of such
other premises (the "Toys Exclusive")' or (v) a food and/or beverage operation which
derives more than twenty-five percent (25%) of Gross Sales for such food and/or
beverage operation from the sale of coffee and/or coffee-based products, including a
coffee bar as an incidental use of such premises (the "Food/Beverage Exclusive"); or (vi)
a cafe, deli or coffee bar in less than fifty percent (50%) of the GLA of such other
premises (the "Cafe Exclusive") except the Cafe Exclusive shall not apply to Moxie Java,
Tully's or Seattle's Best. Collectively, the Apparel Exclusive, Office Products Exclusive,
Linens Exclusive, Toys Exclusive, Food/Beverage Exclusive and the Cafe Exclusive are
referred to herein as the "Tenant's Exclusives".
5.

•

•

Best Buy

For so long as Tenant is open and operating from the Premises and selling the following
products, Landlord shall not pennit any person or entity other than Tenant in space leased
directly or indirectly from Landlord in the Shopping Center, to sell, rent, service and/or
warehouse (and, if applicable, install in motor vehicles) the following product categories
without Tenant's prior written consent, which may be granted or withheld in Tenant's
sole and absolute discretion: electronic equipment or appliances (including, without
limitation, televisions, stereos, radios, cell phones, and dvd or video machines); major
household appliances (including, without limitation, refrigerators, freezers, stoves,
microwave ovens, dishwashers, washers and dryers); entertainment software, including
compact discs, music videos, dvds and prerecorded tapes.
The foregoing notwithstanding, the exclusive restriction stated above shall not apply to
(i) any tenant whose lease was fully executed on or before the full execution of this
Lease, including any permissible assignments or sublettings of such leases (where the
assignment or subletting did not amend or alter the original agreement to permit or allow
competition or overlap in the products and services exclusively protected); (ii) any tenant
or occupant for which the sale of products exclusively protected is merely incidental to its
primary business and use, and the display of which does not exceed the lesser of 10% of
such tenant's leasable area or 250 square feet; or (iii) an office supply superstore (such as,
but not limited to Staples, Office Depot or Office Max), or (iv) a home furnishings store
(such as, but not limited to, Bed, Bath & Beyond, Linens N' Things), or (v) a toy store
(such as, but not limited to Toys R Us), or (vi) a bookstore (such as, but not limited to,
Barnes & Noble, Borders), or (vii) one (1) merchant selling or leasing cell phones,
occupying three thousand (3,000) square feet or less. "Landlord", for purposes of this
Article, shall be defined to include Landlord, and (i) if Landlord is a corporation, its
principal shareholders; or (ii) if Landlord is a partnership, its partners and any principal
shareholders or partners of any partner which is a corporation or shareholder; or (iii) if
Landlord is a trust, the beneficiaries of any such trust, including the principal
shareholders or partners of any beneficiary which is a corporation or trust.

3

•

EXHIBIT E-l
TO LEASE

Initial Site Improvements

1. The Premises shall be graded in accordance with the plans and specifications agreed upon
in writing by Landlord and Tenant and approved by the governmental authority having
jurisdiction of the Shopping Center
2. Utilities (gas, water, electricity, sanitary sewer, telephone) shall be installed to within five
(5) feet of building pad of the Premises, as depicted on Exhibit B, together with separate
meters for all utilities.
3. All exterior lighting for the Premises and the Shopping Center shall be installed and in
good operating order.
4. All drainage improvements, as required by governmental authorities and otherwise agreed
upon by Landlord and Tenant, shall be installed and in good operating order.
5. All costs and expenses required to obtain final site plan approval and pe11l1its for
construction of all site improvements described in this Exhibit D shall have been paid in
full.
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EXHJBITE-2
TO LEASE

Concurrent Site Improvements
1.
All portions of the Premises and the Shopping Center designated for vehicular or
pedestrian use shall be paved and striped.
2.
All landscaping for the Premises and the Shopping Center, as required by law and
otherwise agreed upon by Landlord and Tenant, shall be installed.
3.
Any other site improvements required by governmental authorities or private
conditions or restrictions of any nature whatsoever required for Tenant to obtain a
Certificate of Occupancy (other than the Construction of the Building) for Tenant's use of
the Premises shall have been installed, completed and paid in full.
4.
All site improvement impact fees (however denominated) shall have been paid in
full.
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EXHIBIT F
TO LEASE
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EXHIBIT F

ENlit'( ELeV.

F-l

II

F-2

EXHIBITG
TO LEASE
.Form of Disclaimer

LANDLORD'S DISCLAIMER AND CONSENT
CANYON PARK, LLC
Dated: _ _ _ _ _ _ _ _ .2003
To induce each of the financial institutions who are or may become a party to a Financing
Agreement dated as of December 27, 2002 (as the same may be amended, restated or otherwise
modified, the "Financing Agreement") as lenders (collectively, together with their participants,
successors and assigns, the "Lenders") to make one or more loans to Sports Warehouse Inc., a
Utah corporation ("Sports") and Pacific Flyway Wholesale, Inc., a Utah corporation ("Pacific")
(Sports and Pacific are individually, a "Borrower" and collectively, the "Borrowers" in this
Disclaimer), which loan is secured by the Borrowers' property, and for other good and valuable
consideration, the undersigned hereby certifies and agrees for the benefit of the Lenders, The CIT
Group/Business Credit, Inc. a New York corporation, as agent for the Lenders (in such capacity,
the "Agent") and their participants, successors and assigns, as follows:
1.
Premises; Lease. The undersigned owns celtain premises known as the Canyon
Park East Shopping Center, located in the City of Twin Falls, Twin Falls County, Idaho (the
"Shopping Center") and has leased a portion of the Shopping Center (the "Premises") to Sports
pursuant to a lease (the "Lease"), a true, correct and complete copy of which is attached hereto as
Exhibit A. The Lease is in full force and effect and Sports is not in default of any provision of the
Lease.

2.
Disclaimer. The undersigned does not own, and hereby releases and disclaims,
any interest in any goods (whether in the nature of inventory or equipment and specifically
including any trade fixtures) which Sports has previously placed or installed or may hereafter
place or install upon the Premises. Notwithstanding the preceding sentence, the undersigned
does not hereby disclaim any interest in fixtures and tenant improvements other than trade
fixtures.
3.
Agent Not Liable for Borrowers' Obligations. The undersigned acknowledges that
except as set forth in Paragraph 6 hereof, the Agent shall have no duty, obligation or liability
whatsoever for rent or otherwise with respect to Agent's occupancy of the Premises.
4.
Right to Cancel Lease. Subject to Paragraph 7 hereof, the undersigned reserves in
all respects the right to cancel or terminate the Lease, for nonpayment of rent or otherwise,
-31Doc# 173:1851113

whether or not the Agent is occupying the Premises for Agency's Occupancy Use, as described in
Section 5 of this Agreement.
5.
Agent's Right to Occupy Premises. The undersigned agrees to recognize the right
of Agent to occupy the Premises, pursuant to the Financing Agreement by and among the
Borrowers, the Lenders and the Agent, which occupancy is limited to Agent's holding, selling,
using, storing, liquidating, realizing upon or otherwise disposing of Sports' collateral, and for
related and incidental purposes ("Agent's Occupancy Use"). In addition, notwithstanding any
cancellation or termination of the Lease, action to evict Sports, or repossession of the Premises,
the Agent shall continue to have the right to occupy the Premises for Agent's Occupancy Use for
up to 105 days from the date of any notice required to be given pursuant to Paragraph 7(b)
hereof.

6.
Agent's Obligations. If the Agent occupies the Premises whether before or after
cancellation or termination of the Lease, the Agent shall pay the undersigned Rent for the period
during which the Agent occupies the Premises. In no event, however, shall the Agent be
obligated to pay Rent for any period to the extent Sports has paid Rent for such period. For the
purposes of this Paragraph 6, "Rent" means the same rental rate which a Borrower would have
been obligated to pay and shall include payment of all amounts described as "rent" pursuant to
the Lease.
7.

Notice to Agent. The undersigned agrees to give the Agent notice:
(a) of any breach of the Lease by Sports, at the same time as the undersigned shall
give notice of such breach to Sports;
(b) of any legal action which the undersigned may commence to evict Sports from
the Premises or to terminate or limit Sports' right to use, possess or lease the
Premises, promptly upon the commencement of any such action; and

(c) of any change in the ownership of the Premises and the name and address of
each new owner of the Premises, before any such change in ownership.
All notices to the Agent shall be deemed given three days after being sent by first class United
States mail, postage prepaid, addressed to the Agent as follows:
The CIT Group/Business Credit, Inc.
300 South Grand Avenue
Suite 300
Los Angeles, CA 90071
Attn: Regional Manager
Fax No. 213/346-3361
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8.
Miscellaneous. This Disclaimer and Consent shall be governed by and construed
in accordance with the substantive laws (other than conflict laws) of the State of California. This
Disclaimer and Consent may be executed in any number of counterparts, each of which shall be
an original, but all of which together shall constitute one instrument. No failure on the part of the
Lenders or the Agent to exercise, and no delay in exercising any right, power or remedy
hereunder shall operate as a waiver of such right, power or remedy; nor shall any single or partial
exercise of any right, power or remedy hereunder preclude any other or further exercise of such
right, power or remedy or the exercise of any other right, power or remedy. This Disclaimer and
Consent expresses completely, exclusively and finally all the agreements, conditions and
covenants of the parties and does not need evidence (written or oral) of prior, contemporaneous
or subsequent statements or representations (express or implied) to reflect the intentions of the
parties. This Disclaimer and Consent may not be supplemented or modified except in writing.
This Disclaimer and Consent inures to the benefit of the Lenders and the Agent and binds the
undersigned, and their respective successors and assigns. This Disclaimer and Consent does not
imply a commitment to lend and shall be binding as long as any obligations of the Borrowers to
the Lenders and the Agent remain outstanding or are subject to being set aside, recovered,
rescinded or required to be returned for any reason. THE PARTIES WAIVE ANY RIGHT TO
TRIAL BY JURY IN ANY ACTION OR PROCEEDING BASED ON OR PERTAINING
TO THIS DISCLAIMER AND CONSENT.

CANYON PARK, LLC,
an Idaho limited liability company
By: ___________________________
Its: _ _ _ _ _ _ _ _ _ _ __
STATE OF

)

COUNTYOF _ __

) ss.
)

The foregoing instrument was acknowledged before me this _ _ day of
_ _ _ _ , 2003, by
, the
of Canyon
Park LLC, an Idaho limited liability company, on behalf of the limited liability company.

Notary Public
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Steven K. Tolman (ISB #1769)
Nicole L. Cannon (ISB #5502)
TOLMAN & BRIZEE, P.C.
132 3rd Avenue East
P.O. Box 1276
Twin Falls, Idaho 83303-1276
Telephone: (208) 733-5566
Attorney for Defendants Canyon Park L.L.C., Canyon Park Management I, Inc.,
Canyon Park Development, L.L.C., and Neilsen & Company, L.L.C.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

EILEEN ANN McDEVITT, an individual,
Case No. CV 07-5749

Plaintiff,
vs.
CANYON PARK MANAGEMENT I,
INC., an Idaho corporation, CANYON
PARK, L.L.C., an Idaho Limited Liability
Company, CANYON PARK
DEVELOPMENT, L.L.C. an Idaho
Limited Liability Company, NEILSEN &
COMPANY, L.L.C., an Idaho Limited
Liability Company, ECKMAN &
MITCHELL CONSTRUCTION, L.L.C., a
Utah Limited Liability Company,
SPORTSMAN'S WAREHOUSE, INC., a
Utah corporation, JOHN DOE and JANE
DOE, husband and wife, I through X,
and BUSINESS ENTITIES I through X"

AFFIDAVIT OF NICOLE L. CANNON IN
SUPPORT OF MEMORANDUM IN
OPPOSITON TO DEFENDANT
SPORTSMAN'S WAREHOUSE'S
MOTION FOR SUMMARY JUDGMENT

Defendants.

STATE OF IDAHO
County of Twin Falls

)
) ss.
)

AFFIDAVIT OF NICOLE L. CANNON IN SUPPORT OF MEMORANDUM IN OPPOSITON TO
DEFENDANT SPORTSMAN'S WAREHOUSE'S MOTION FOR SUMMARY JUDGMENT, PAGE 1

NICOLE L. CANNON, being first duly sworn on oath, deposes and says:
1.

I am an attorney of record for defendants Canyon Park L.L.C., Canyon

Park Management I, Inc., Canyon Park Development, L.L.C., and Neilsen & Company,
L.L.C. in the above matter and I make this affidavit based upon my own personal
information, knowledge and belief.
2.

Attached as Exhibit A to the memorandum in opposition to defendant

Sportsman's Warehouse's motion for summary judgment are true and correct copies of
pages from the deposition of Glenn Anderson taken in this matter.
3.

Attached as Exhibit B to the memorandum in opposition to defendant

Sportsman's Warehouse's motion for summary judgment are true and correct copies of
pages from the deposition of Diane Stevens taken in this matter.
4.

Attached as Exhibit C to the memorandum in opposition to defendant

Sportsman's Warehouse's motion for summary judgment are true and correct copies of
pages from the deposition of Garth York taken in this matter.
FURTHER YOUR AFFIANT SAYETH NAUGHT.

LE L. CANNON

/~I/(/

SUBSCRIBED AND SWORN To before me this /'J

day of October, 2009.

AFFIDAVIT OF NICOLE L. CANNON IN SUPPORT OF MEMORANDUM IN OPPOSITON TO
DEFENDANT SPORTSMAN'S WAREHOUSE'S MOTION FOR SUMMARY JUDGMENT, PAGE 2

CERTIFICATE OF SERVICE

.

. ~
/?7t li day of October,

hereby certify that on this

2009, I caused a true and

correct copy of the foregoing AFFIDAVIT OF NICOLE L. CANNON IN SUPPORT OF
MEMORANDUM IN OPPOSITON TO SPORTSMAN'S WAREHOUSE'S MOTION FOR
SUMMARY JUDGMENT to be forwarded with all required charges prepared, by the
method(s) indicated below, to the following:
Bradley J. Williams
Moffatt, Thomas, Barrett, Rock & Fields
420 Memorial Drive
P.O. Box 51505
Idaho Falls, ID 83405

[gJ

D
[gJ

D

Donald F. Carey
QUANE SMITH LLP
2325 W. Broadway, Suite B
Idaho Falls, ID 83402-2948

[gJ

Jeffrey J. Hepworth
JEFFREY J. HEPWORTH, P.A. & ASSOCIATES
161 5th Avenue South, Suite 100
P.O. Box 1806
Twin Falls, ID 83303-1806

[gJ

D

[gJ

D
D

[gJ

D

First Class Mail
Hand Delivered
Facsimile
Overnight Mail

First Class Mail
Hand Delivered
Facsimile
Overnight Mail
First Class Mail
Hand Delivered
Facsimile
Overnight Mail

AFFIDAVIT OF NICOLE L CANNON IN SUPPORT OF MEMORANDUM IN OPPOSITON TO
DEFENDANT SPORTSMAN'S WAREHOUSE'S MOTION FOR SUMMARY JUDGMENT, PAGE 3
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO
IN AND FOR THE COUNTY OF TWIN FA LLS
-00000-

EILEEN ANN McDEVITT,
individual,

an

Plaintiff,

CASE NO.

CV 17-5749

DEPOSITION OF:
GLENN ANDERSON

v.

TAKEN: AUGUST 19 ,

CANYON PARK MANAGEMENT
I, INC ., an Idaho
corporation , CANYON
PARK , L .L. C , an Idaho
Limited Li a bility
company , CANYON PA RK
DEVELOPMENT , L.L. C ., an
Idaho Limited Liability
Company , ECKMAN &
MITCHELL CONSTRUCTION,
L .L. C , a Utah Limited
Liability Company ,
SPORTSMAN ' S WAREHOUSE ,
INC., a Ut a h
corporation , JO HN DOE
and JANE DOE, husband
and wife, I through X,
and BUSINESS ENTITIES 1
through X,

REPORTED BY :
CARILEE DUSTIN,

2009

CSR,

RPR

Defendants.

- 00000 -

Deposition of GLENN ANDERSON, taken on
behalf of the P la int i ff , at 10 West 100 S o uth , Suite
250 , Sa lt Lake City , Utah, before CARILEE DUSTIN ,
Certified Shorthand Reporter in and for the State of
Utah , pursuant to Notice.

1·.,·1·..'.".;"·

Reporters, Inc.

(e'p6~tetS

';

1"'
,)

~ ) ~.

1

i tion of Glenr

~
1

son

your memory so you could do an affidavit?

2

A.

Yes.

3

Q.

What

4

A.

Researched drawings and any paperwork that

kind of an investigation did you do?

5

was still available,

6

list.

Q.

7

8

one of those items being a punch

Do you have an independent recollection of

the Twin Falls Sportsman's Warehouse project?

9

A.

Yes.

10

Q.

Do you have an independent recollection of

11

what we've been calling the irrigation boxes in the

12

front sidewalk of the Sportsman's Warehouse store?

13

A.

Yes.

14

Q.

What is your memory of how that all came

15

about?

18

MR.

WILLIAMS:

Object to the form.

Q.

(BY MR.

HEPWORTH)

You can go ahead.

Unless he tells you not to answer,

20

answer.

22

I'm just

making an objection for the record.

19

21

13:29

13:29

16
17

13:29

A.

then go ahead and
13:29

Just making sure everybody was done.
As I

recall,

the developer was required to

23

bring irrigation water to the front of the building.

24

That was for a planter that was

25

in in the front.

supposed to have gone

The developer didn't want that to be

CARILEE DUSTIN * CSR, RPR

13:30

~1 1
J,

15

'I

}

c

EXHIBIT B

IN THE DISTRICT COURT OF THE FIFT H JU DIC I AL DISTRICT OF
THE STATE OF IDAHO , IN AND FOR THE COUNTY OF TWIN FALLS

I
I
I
I
I
I
I
I
I

EILEEN ANN McDEVITT,
AN IN DIVIDUAL ,

Pl a in tiff,

Case No. CV 07-5749

vs.

.)
)

CANYON PARK MANAGEMENT I, INC., AN
IDAHO CORPORATION, CANYON PARK,
L.L.C., AN IDAHO LIMITED LIABILITY
COMPANY, CANYON PARK DEVELOPMENT,
L.L.C., AN IDAHO LIMITED LIABILITY
COMPANY, NEIL SEN & COMPANY,L.L.C.,)
-AN IDAHO LIMITED LIABILITY COMPANY,)

I
I

DEPOSITION OF DIANE STEVENS
SEPTEMBER 8 , 2009

REPORTE D BY :
DAWN MAR I E PRIVE TT,

COUrtNotary
Re pO rt in 9

Public.

Service, Inc.
Sin ce 1970
Ret;istered Professional Re{lo rters

S0eT~ERN3 RT - 965
1-800-234-9611

BOISE ID

NORTHERN

1-800-879-1700

• POCATELLO, 10

208-345-9611

• COEUR D'ALENE, 10
208-765-1700

208-233-0816

• TWIN FALLS 10
208-734-1700

• SPOKANE WA
509-455-4515

• ONTARIO OR
541-881-1700
• HAILEY, 10
208-578-1049

•• __ _ •.• _ :-..1_1- _ _ _ . . .. ... . __ . .
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Q. Are there employees that work for both

u

I
I
I
I

2 companies; do you know?
3
A. I don't know. I believe so, yes.
4
Q. Do you know if their corporate address is in
5 the same building?
6
A. I believe it is.
7
Q. I'm assuming they were just entities created
8 by Craig Neilsen to serve different purposes.
9
You probably don't -10
A. I don't know.
11
Q. Okay. Do you know who your employer was?
12
A. Neilsen & Company.
13
Q. That's where you got the checks from?
14
A. Yes.
15
Q. I think you said you did property management.
16 You were the assistant property manager.
17
Would you review the contracts that you were
18 assigned to assist in property managing?
19
A. Only for purposes of keeping an eye on
20 insurance. I would -- one of my responsibilities was to
21 make sure that the insurance, the tenants' insurance was
22 always up to date and that we had those on file.
23
Q. I'm going to switch gears on you again. I'm
24 going to go back to this valve box that was in the
25 sidewalk in front of SportsmaJis.J¥arehouse

Page 26
1
2
3
4
5
6
7
8
9
10

11
12
13

14
15
16
17
18
19
20

21
22

23
24

25

I think you said that you remembered seeing
that valve box prior to Ms. McDevitt's accident in '05.
Is that -A. Yes.
Q. -- probably true?
A. Yes.
Q. Have you seen photographs of that valve box?
I know the valve box isn't there now. But here is a
photograph that someone took in December of '07.
Have you seen that photograph before?
A. No. This is the first time I've seen this
particular photograph.
Q. Here is another -- let's see. Here is another
one that was taken in December of'05.
Have you seen that photograph before?
A. Yes, I've seen this one.
Q. I believe those were provided to us by
Sportsman's Warehouse, but I'm not sure of that.
Do you know where you saw that photograph?
A. Huh. I might have seen that one in the file,
but I'm not sure.
Q. In the first photograph that I showed you, it
has a ruler on the top of the valve box, and the valve
box has been outlined with, it looks like orange paint.
Is that accurate as far as you can tell?

(208) 345-9611

2
3
4
5

6

7
8
9
10
11
12
13

14
15
16
17
18

19
20
21
22
23
24
25

There's a ruler in the photograph?
A. Yes.
Q. There's the valve box, and then there is
orange paint on the concrete surrounding the valve box?
A. Yes.
Q. In that photograph, it shows that the valve
box is not level with the sidewalk, correct?
A. Yes.
Q. Were you aware of that condition, that the
valve box was lower than the sidewalk?
A. Yes.
Q. When did you become aware that it was not
level?
A. I suppose just in passing during -- when I was
walking on the sidewalk.
Q. The reason I ask is, I took a deposition here
a couple of weeks ago of the gentlemen who were employed
at Sportsman's Warehouse -- or excuse me -- Eckman &
Mitchell. And the contractors suggest that that valve
box was built level with the sidewalk and that it sunk
sometime after they constructed it.
Do you have any reason to agree or disagree
with that?
A. I can't agree or disagree with that.
Q. Okay. Did you ever see the valve box when it
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1 appeared that it was level with the sidewalk?
2
A. Not that I recall, no.
3
Q. Did it ever stand out in your mind that the
4 valvc box was -- it looks like it's about an inch and a
5 half or even two inches lower than the sidewalk.
6
Did you notice that at any time?
7
A. Did I notice?
8
Q. That the valve box was lower than the
9 sidewalk?
10
A. Yes.
11
Q. You were aware of that?
12
A. Yes.
13
Q. How do you know that you remembered that -14
A. Well-15
Q. -- or noticed it?
16
A. Just walking past it, it didn't seem to me to
17 be -- it seemed to me to be a very slight indentation in
18 the sidewalk where the boxes were.
19
Q. There's another valve box. The city water box
20 is very close in proximity to this plastic valve box.
21 It appears to me in the photographs, at least, that it
22 is level with the sidewalk.
23
Do you remember whether that's true or not
24 true?
4) ; J
'J:- .•
25
A. It seemed to me that they were -- have always
M & M COURT REPORTTNG SERVICE, INC.
(208) 345-8800 (fax)
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opinion one way or another as to whether that valve box
been similarly indented -- in an indentation in the
2 in the photo changed in its condition over time?
2 sidewalk.
3
3
A. I honestly do not know.
Q. You think both valve boxes were not level with
4
Q. Is it fair to say that it's your belief that
4 the sidewalk?
5
5 there was never a water leak out of that valve box?
A. Very slightly, yes.
6
6
A. There was never a water leak that was ever
Q. Do you know whether one was lower than the
7 called to my attention to my recollection.
7 other or whether they were about the same?
8
8
Q. If there had been a water leak in that valve
A. My best recollection is that they were about
9 box, do you expect that you would have been notified?
9 the same.
10
MR. BROWN: Objection. Calls for speculation.
10
Q. The plastic valve box in the photo with the
Q. BY MR. HEPWORTH: Go ahead.
11 ruler, the smaller one, do you know if the appearance of 11
12
THE WITNESS: Between November of2004 and the
12 that changed over time or not?
13
13 end of2008, if there had been, the protocol would have
A. Not that I noticed, no.
14
14 been to call Neilsen & Company probably.
Q. Do you have an opinion as to whether it did,
15
Except -- you know what? I'll have to change
15 in fact, sink over time or whether it was built that
16 those dates, because in 2005, that box no longer
16 way?
17
17 existed.
A. I don't have an opinion either way.
18
18
Q. You did recognize that it was lower than the
Q. Okay.
19 level of the sidewalk?
19
A. I think it was 2005. No. They added a
20
A. To a small degree, yes.
20 planter here. And it covered that or it was replaced or
21
Q. That didn't seem unusual or hazardous to you?
21 something. I can't remember.
22
A. No. It seemed very -- a very usual thing to
22
Q. We'll get into that.
23 see around the town of Twin Falls.
23
MS. CANNON: Are we admitting these
24
Q. I've been told that you may have accompanied
24 photographs?
~raDcejn~TIrsLirnDuaLrue~v~je~w~o~f~tb~e~~~~~~____~2~5~__~~~.kHE~P~W~O~R~~:~IU'mnxn~0ht.~I~w~asillncr'tJllilllli~~orrn~__
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2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

18
19
20
21
22
23

24
25

that true?
A. The only time I would have accompanied an
insurance inspector is ifthey needed to gain access to
a portion of the property that was not normally
accessible by the public.
Q. Did you do that on occasion?
A. On occasion.
Q. Do you know what insurance inspectors you
accompanied?
A. I don't recall their names. One I recall.
Her name -- her first name was Tammy. Other than that,
I don't recall their names.
Q. Was she local?
A. She is local.
Q. Do you know which company she worked for?
A. I don't recall.
Q. Would there be any way to go through records
that are available to find out where she is or what
company she worked for?
A. I don't know. I'm not at the office anymore,
so -Q. v,'hat were the circumstances of you leaving
your employ at Neilsen & Company?
A. My position was eliminated.
Q. SO as you sit here today, you don't have any

(208) 345-9611

it.
2
3
4
5
6
7
8

9
10
11
12
13
14
15
16
17

18
19

20
21
22
23

24
25

MS. CANNON: Okay. I didn't know if you
wanted something more on the record that she was
pointing to the photograph dated December 29th of'05 in
the general area of the two boxes.
MR. HEPWORTH: I think everybody has those
photos, so I wasn't going to make it an exhibit.
THE WITNESS: Back to the question, I don't
recall ever being notified that there was a leak in that
box.
Q. BY MR. HEPWORTH: TIle sidewalk area, was that
under the responsibility of Neilsen & Company; do you
know?
A. It was one of the areas that I paid attention
to and would have been aware of and relating back and
forth to Jolm Howard regarding its condition. But I
don't know the legal responsibilities at all.
Q. As far as you knew, did you have property
management responsibilities inside the different stores?
A. Not inside.
Q. SO would it be fair to say your property
management was only on the outside common areas?
A. Yes.
Q. It involved the parking lots, the sidewalks,
outside sidewalks?

M & M COURT REPORTING SERVICE. INC.

(208) 345-8800 (fax)
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I

IN THE DI STRICT CO URT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

I
EILEEN ANN McDEVITT, an individual,
Plaintiff,

I
I
I
I

an Idaho Limited Liability Company, ECKMAN & )

Ii

MITCHELL CONSTRUCTI ON , L.L.C., a Utah Limited)

vs .

Case No.
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near the area where she feIl?
2
A. I don't recall that either. I mean,
3 after the fact, J know that the store manager did
4 go over and inspect to see. But I don't remember
5 ifthere was ice or not.
6
Q. Do you recall if it appeared to be
7 wet at all in that area?
A. I don't know that question -- or
8
9 that answer either. I'm sorry.
10
Q. You had said that your fellow
11 employee -12
A. Michael.
13
Q. -- Michael and the store manager
14 went over to Ms. McDevitt right after the fall.
15 Did you accompany them at that time?
16
A. I did not.
17
Q. Did you approach Ms. McDevitt at all
18 while she was still outside on the ground?
19
A. No, ma'am.
20
Q. Do you recall when the first time is
21 you actually spoke with her?
22
A. Probably in our customer service.
23 John had her sit down, he gave her an ice pack.
24 And that's when John asked me and Michael to drive
~S-McDe_vi1t -- welL-myselfto drivC-Ms...McDevitt
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which leg it was. But one leg was sort of tucked.
Q. When you say her legs were over the
box, do you recall directionally, if her rear was
to the west of the box, do you recall which
direction her legs might have been pointing in?
A. No, I don't. I just remember where
her rear was and -- no, I don't.
Q. And earlier, I think you corrected
me and said she wasn't exactly laying there.
Could you describe her position when you first saw
her after the fall?
A. I guess the best way that I could
show you is show you. I don't know how to really
explain it in depth to you. I mean, holding this
like this. (Witness indicated.) And I want to
say her right leg was tucked, not so much behind
the other leg.
Q. Was she kind of maybe propped up on
her other ann?
A. No. No. She was sitting straight
up like this. (Witness indicated.) But those
legs were, you know, one was going the other way
underneath the other one. So she was sitting
straight up.
Q
I Jmder...~orkeu-d-ua,,--ttLLh.LLis,,--~_
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to the emergency room. And as we were walking to
her car, I couldn't tell you what the small talk
was, but I do remember we had some sort of
conversation to the car, inside the car, clear up
to the time I dropped her off at the ER.
Q. Do you remember if she made any
statements regarding the fall, as far as what
might have caused her to fall at that time?
A. I do not, no.
Q. Can you describe where Ms. McDevitt
was laying in relation to the box that is shown in
Exhibit 2?
A. She wasn't really laying, I guess.
When I turned and seen her, like I said, I want to
say -- I remember her rear down -- and excuse me
for pointing, I'm trying to think of how to
describe it to the reporter. Her rear was to the
west of the box. And she instantaneously, you
know, as soon as we turned and looked, that's when
I seen her holding. So her rear was on the
outside, the west side of the box. And her legs
would have been over the box. Not so much over
it, but -- I remember one leg was tucked up
undemeath, like that, might have been the leg
that she fell. And really, I couldn't tell you
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particular Sportsman's since it opened; is that
correct?
A. Yes, ma'am.
Q. Do you recall any other falls in
this general area prior to Ms. McDevitt's fall?
A. No, I do not.
Q. And after she fell, do you recall
any other falls occurring in that general area?
A. No, I do not.
Q. I understand that you believe you
noticed this box was recessed prior to the fall
sometime; is that correct?
A. Recessed, again, is not level or
level?
Q. Not level.
A. Before the fall, is that what you're
asking?
Q. Yes.
A. Yes, I did notice.
Q. Do you know if anyone else at
Sportsman's Warehouse was aware that the box was
not level with the sidewalk prior to Ms. McDevitt's
faIl?
MR. BROWN: Objection to the fOTIn.
Calls for speCUlation.
J~ G

M & M COURT REPORTING SERVICE, INC.
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Q.
(BY MS. CANNON) If you know.
2
A.
I don't. I mean, I don't make it a
3 habit. I mean, I'm not trying to be rude. We
4 don't have conversations about the boxes out front
5 or the sidewalk being correct or anything like
6 that, you know what I mean. So there never was
7 any conversation for my knowledge of anyone else
8 knowing of that box.
9
Q. And I understand you've already said
10 too that it didn't necessarily draw your
11 attention, is that a correct statement, as far as
12 the box not being level with the sidewalk, didn't
13 cause you any concern prior to the fall?
14
A. No, it did not.
15
Q. And so is it also a safe assumption
16 to assume you did not report that to someone as
17 far as something that needed attention prior to
18 Ms. McDevitt's fall?
19
A. I never reported it, no. Like I
20 said, I didn't feel, myself, that -- you know,
21 number one, I'm not a safety guy.
22
Q. Sure.
23
A. Again, I'm not trying to be rude, I
24 want you guys to know that. I'm just going off
-.2~-YOlLkno.w,-y..es, I noticed it; yes, it was a
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A. No, I do not.
Q. Other than the trailers that you've
already described as being parked in various areas
in front of the store, do you recall any other
trailers or other equipment being parked on the
sidewalk area in fiont ofthe store prior to
Ms. McDevitt's fall?
A. And in could, I could ask you a
question. Which side are you talking about?
Because the other side, the east side, we've had
sidewalk sales prior, the east side of the
building. There's been sidewalk sales on Memorial
Day, 4th of July, Labor Day from about '04 until
present.
On this side, I have not seen no
other trailers, no hot dog stands, or whatever.
Q. Okay. Do you know whether or not
Michael Schneiderman was in a position to see
Ms. McDevitt actually fall?
A. I do not. I don't remember how he
was positioned. I knew that he was on my left
side of me. Because I do remember saying, "Hey,
go help her," pushing him off with my left hand.
MS CANNON' Okay Ibankyoll_ __
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little lower, I couldn't tell you how many inches,
how many, whatever, centimeters, anything like
that. So to answer the question -- and the
question was?
Q. Did you report that to anyone else
as being a possible concern?
A. I did not.
Q. Do you know if anyone else at
Sportsman's Warehouse might have reported it to
anyone working for Canyon Park or Neilsen
Management as being a possible concern?
MR. BROWN: Objection to the form.
THE WITNESS: And again, I do not
know. Jolm Howard, the store manager, had all the
contact with Tina Luper and Diane Stevens. So I
couldn't tell you. I mean, ifhe had to talk to
them about something, he never really told me
anything about it.
Q. (BY MS. CANNON) On the different
occasions that you saw Diane around that general
area, do you ever recall her inspecting the area
where this particular box may have been?
A. I do not.
Q. Do you ever recall anyone else that
you knew to be from Canyon Park or Neilsen

(208) 345-9611

Page 48
That's all I have.
2
TIIE WITNESS: Thank you.
3
4
EXAMINATION
5 QUESTIONS BY MR. RITCHIE:
6
Q. Again, I'm Ben Ritchie. I represent
7 Eckman & Mitchell who are the contractors who
8 built the building. And I do have a couple of
9 questions.
10
You were trying to describe how
11 Ms. McDevitt was when you saw her. I have just one
12 question about that. When you noticed her, did it
13 appear that she had slipped and fallen backwards
14 or tripped and fallen forwards? Do you understand
15 the difference I'm trying to ask?
16
A. I guess slipped. I couldn't use
17 slipped. Ijust know that -- really, I don't have
18 an answer for that. Again, rear on the side of
19 the box and holding her elbow. That's all I can
20 really give you. According to my statement or my
21 incident information f01111, it says that I seen her
22 step into the box. At that time, maybe I did. At
23 this time, I don't remember that.
24
Q. Okay. And that was actually going
25 to be my next question. From your memory that you

M & M COURT REPORTING SERVICE, INC.
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Donald F. Carey, ISB #4392
Jeremy D. Brown, ISB #6610
QUANE SMITH LLP
2325 West Broadway, Suite B
Idaho Falls, Idaho 83402-2913
Telepbone: (208) 529-0000
Facsimile: (208) 529-0005
E-mail: dfcarey@quanesmith.net
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Attorneys for Defendant Sportsman's Warehouse, Inc.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
EILEEN ANN MCDEVITT,
an individual,
Case No. CV-07-5749
Plaintiff,
vs.
CANYON PARK MANAGEMENT I, INC.,
an Idaho corporation, CANYON PARK, LLC,
an Idaho Limited Liability Company, CANYON
PARK DEVELOPMENT, LLC, an Idaho
Limited Liability Company, NEILSEN &
COMPANY, LLC, an Idaho Limited Liability
Company, ECKMAN & MITCHELL
CONSTRUCTION, LLC, a Utah Limited
Liability Company, SPORTSMAN'S
WAREHOUSE, INC., a Utah Corporation,
JOHN DOE and JANE DOE, husband and wife,
I through X, and BUSINESS ENTITIES I
through X,

REPLY BRIEF IN FURTHER
SUPPORT OF DEFENDANT
SPORTSMAN'S WAREHOUSE,
INC.'S MOTION FOR SUMMARY
JUDGMENT

Defendants.

1 • Reply Brief in Further Support of Defendant SpOlisman's Warehouse, Inco's Motion for Summary Judgment
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Plaintiff fell in a common area of the Canyon Park East Shoppine Center that
Sportsman's Warehouse had no duty to maintain.
In its briefing in support of summary judgment, Defendant Sportsman's Warehouse, Inc.,

("Sportsman's") presented two well established rules through which it is entitled to summary
judgment, 1) that lessees of property are generally not liable for conditions existing outside their
leased premises,l and 2) when the lessor retains part of the premises for its own benefit, andlor the
benefit of other tenants, as a common area, the lessor is solely liable for the condition of the
premises. 2
While an objection to summary judgment was filed by Plaintiff and another by the various
Canyon Park entities ("Canyon Park"), neither brief provides case law contesting the second
proposition, that tenants in shopping centers have no duty to maintain common areas. In Johnson
v. K-mart, 126 Idaho 316,318-319, 882 P.2d 971, 973-974 (Ct. App. 1994), the Idaho Court of
Appeals looked favorably on the general rule of non-liability and Sportsman's initial briefing cited
case law from ten states specifically adopting the rule. Neither Plaintiff nor Canyon Park cite case

IJohnsonv. KmartCorp., 126 Idaho 316, 317, 882 P. 2d971, 972 (1994); citing 62AAm. Jur. 2dPremises
Liability § 741 (1990); see also, Howe v. The Kroger Company, 598 S.W.2d 929, 931 (Tex. Civ. App. 1980);
Johnson v. Tom Thumb Stores, Inc., 771 SW2d 582, 585 (Tex. Ciy. App. 1989) (fmding tenant store had not duty to
customer injured by fall outside leased premises where plaintiff fell on light fIxture in common area of shopping
center).
2Liability ofLessee ofParticular Premises in Shopping Center for Injury to Patron from Condition on
Portion ofPremises Not in His Leasehold, 48 A.L.R. 3d 1163; 62 Am Jur 2d Premises Liability § 16 (2008); 62A
Am Jur 2d Premises Liability § 620 (2008); Hall v. Quivira Square Dev. Co., 675 P2d 931, 932-933 (!<.an. Ct. App.
1984) (finding that liability for common areas depends on which party occupied common area with intent to control
and upholding smnmary judgment to tenant store where patron fell on uneven surface of mall parking lot where
shopping center retained control and had duty to maintain common areas)jCarcia v. Arbern Realty Co, 89 A.D.2d
616, (N.Y. App. Diy. 2nd Dept. 1982) (overturning deniaJ of summary judgment to tenant drug store for fall of
patron in stairwell where stairwell not part oflease, tenant did not control stairwell and landlord had duty to maintain
pursuantto lease); lohnson v. Tom Thumb Stores, Inc., 771 SW2d 582,585 (Tex. App. 1989); Durm v. Heck's
Inc., 401 SE2d 908, 911 CW. Va. 1991) (finding lessee of store in shopping center not liable to patron for injuries
occurring in common area were lease agreement clearly stated that lessor had duty to maintain common areas);
Raspilair v. Bruno's Food Stores, Inc., et al., 514 So. 2d 1022, 1024 (Ala. 1987) (fmding tenants had no duty to
patron who fell in shopping center parking lot where lessor retained lot as common area and lessor had contracted to
clean and repair parking lot).

2 ~ Reply Brief in Further Support of Defendant Sportsman's Warehouse, Inc.'s Motion for Summary Judgment
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law from any jurisdiction finding a duty for shopping center tenants to repair or warn of dangerous
conditions located in cornmon areas.
It remains undisputed that the area of Plaintiff's fall was a common area controlled by

Canyon Park. Canyon Park owned the sidewalk where Plaintiff fell, 3 retained the area as a common
area for the benefit of the shopping center, 4 and contracted to control and maintain this common
area. 5 Since the objections do not contest that the area in question is a common area retained by
Canyon Park, and present no legal basis for holding that a tenant has a duty to maintain or warn of
dangers in common areas, summary judgment should be granted to Sportsman's.
The strength of Sportsman's argument regarding common areas is highlighted by the case
law quoted in both Plaintiff's and Canyon Park's briefing in opposition to the more general rule that
tenants are not liable for conditions existing outside their leased premises. The rule that a tenant will
not be held legally responsible for conditions existing outside the area over which it has possession
or control was adopted in Idaho in Johnson v. K-mart, 126 Idaho 316, 317 (Ct. App. 1994). There
is no dispute that this remains the law in Idaho. Both objections, however, present the New Jersey
Superior Court case of Jackson v. K-mart, 182 N.J. Super. 645, 649 (N.J. Super. Ct. 1981) for the
proposition that operators of a commercial establishments owe a duty to maintain sidewalks adjacent
to their leased property.6 Idaho has never adopted the reasoning of the New Jersey Superior Court
cited from the Jackson case. And, had the opposition briefs explored New Jersey law further) it

3(Affidavit of Jeremy D. Brown in Support of Motion for Summary Judgment, Exhibit A, Declaration of
Covenants, Conditions, Restrictions and Easements by Canyon Park, LLC, 1.)
4(Brown Aff., Ex. D., Deposition of Tina Luper, September 8, 2009, 34:8-14, 36:8-14, 72:1-16.)
5

(Luper Depo., 15:2-10, 18:3-20, Depo., Ex. 1.)

6 (Plaintiff's Memorandum in Opposition to Sportsman's Warehouse Motion for Summary Judgment, 6-7;
Canyon Park LLC's Memorandum in Opposition to Sportsman's Warehouse's Motion for Summary Judgment, 8.)

3 • Reply Brief in Further Support of Defendant Sportsman's Warehouse, Inc.' s Motion for Summary Judgment
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would be apparent that even if this case were venued in New Jersey, Sportsman's is entitled to
summary judgment.
Even New Jersey courts, whose decisions acknowledge that they have broken away from the
general rule that owners are not liable for conditions existing outside their area of possession and
control, do not impose a duty on tenants in shopping centers to maintain common areas. In Barrows

v. Trustees of Princeton University, 581 A.2d 913 (N.l. Super. Ct. 1990) the Superior Court was
asked to determine the duty of a tenant to a shopping center patron who fell on the common area
sidewalk ofthe shopping center. 7 The Barrows court reviewed the current status ofN ew Jersey case
law, including the Jackson case cited by Plaintiff, noting that 1) New Jersey had broken away from
the dominant theory of non· liability for areas outside a tenants premises/ but 2) that the New Jersey
Supreme Court had specifically declined to extend that change in philosophy to tenants in shopping
centers. 9 In finding no liability on the part of the tenant, the Barrows court stated, "[b1ecause
tenants in a multi-tenant shopping mall will not, absent a contractual obligation, have control or
maintenance responsibilities for common walkways, or sidewalks, this court concludes that the
duties imposed ... do not extend to tenants in multi-tenant shopping centers. ,,10 The court based its
reasoning upon a tenants lack of control over common areas. 11 Thus, even New Jersey does not
place upon tenants a duty to protect individuals from conditions existing in common areas.
II.

Sportsman's did not create nor is it liable for conditions existing on property owned
and controlled by Canyon Park.

71d.,914.
8

Id.,913.

9

1d.,914.

10

1d.,915.

11

rd.

4· Reply Brief in Further Support of Defendant Sportsman's Warehouse, Inc.'s Motion for Summary Judgment
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The following facts are undisputed by either Canyon Park's or Plaintiffs briefing. Canyon
Park is the owner of the Canyon Park East Shopping Center ("Shopping Center,,).12 Canyon Park
and Sportsman's entered into a lease agreement for the construction and rental of a building within
the Shopping Center. 13 During construction, "Canyon Park was responsible for the parking areas,
including the curb and gutters, and for landscaping and i~rigation within the common areas.,,14
"Canyon Park contracted with Idaho Scapes, Inc., to install the landscaping and irrigation system. "IS
Co~Defendant Eckman Mitchell Construction installed the common area sidewalk which surrounds

the irrigation box installed by Idaho Scapes.
After completion of construction in September 2003, Canyon Park was responsible for
inspecting and maintaining its own property, including all common areas pursuant to the lease
agreement with Sportsman's and the Shopping Center's CC&R'S.16 Canyon Park continued to
inspect and maintain the common areas for the next two years prior to Plaintiff s fall. Canyon Park
hired Neilson and Company to oversee property managementP Neilson employee Diane Stevens
admitted to discovering the elevation difference between the irrigation box installed by Idaho Scapes
and the sidewalk area installed by Eckman Mitchell Construction. l g Having actual knowledge ofthis
condition, Canyon Park elected to make no repairs. Plaintiff attributes her fall to a difference in

l2(Brown Aff., Ex. A, Declaration of Covenants, Conditions, Restrictions and Easements by Canyon Park,
LLC ("CC&R"), 1.)
13(Affidavit of Bill Baer, Exhibit A, Lease; see also Affidavit of Alexandra Caval, September 14,2009,
Exhibit A)

14(Canyon Park Memo in Opp. to Sportsman's, 3.)
15
16

(Id., 4.)
(Baer Aff., Ex. A, Lease, 9; Brown Aff., Ex. A, CC&Rs, ~ 6.0 I (a).)

17(Luper Depo., 15:2·10, 18:3-20., Depo., Ex. 1.)
18(Brown Aff., Ex. F, Deposition of Diane Stevens, September 8, 2009, 28:3 - 28:18.)
5 - Reply Brief in Further Support of Defendant Sportsman's Warehouse, Inc. 's Motion for Summary Judgment
'j)
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elevation between the box installed by Idaho Scapes and the sidewalk installed by Eckman Mitchell
Construction. 19
The opposition briefmg makes broad allegations that Sportsman's owed a duty claiming that
Sportsman's somehow "created the hazard" or exercised control during construction ofthe premises.
Altho~h Sportsman' s Warehouse never leased the sidewalk area where Plaintifffell, assertions that

Sportsman's owed Plaintiff a duty 1) for conditions "it created", or 2) to warn third parties of
conditions on land once controlled by Sportsman's, may be interpreted pursuant to Idaho case law
addressing the liability of prior owner and occupiers ofland for dangerous conditions causing injury
subsequent to the transfer of land to another party.
In Boise Car and Truck Rental Co., v. Waco, Inc., 108 Idaho 780; 702 P.2d 818 (1985), the
Idaho Supreme Court upheld summary judgment in favor of former tenants for dangerous conditions
created before the vendor transferred possession. 2() Boise Car and Truck Rental ("Boise Car")
brought suit against multiple prior tenants who possessed land upon which an airplane hanger had
been constructed and subsequently rebuilt. 21 Due to defects within the original construction, the roof
of the structure blew off causing damage to neighboring property owned by Boise Car.22 Boise Car
then brought suit against the prior tenants claiming that the defendants 1) created, or negligently
permitted to remain on the land, a structure which involved an unreasonable risk of harm to others
outside the land; 2) that defendants breached a lease agreement. of which Boise Car was a third party
beneficiary; and 3) that those defendants failed to warn Boise Car of defects in the building.2>
19(Complaint 14; Brown Aff., Ex. C, Deposition of Eileen Ann McDevitt, June 4, 2009, 50:18 - 51:25;
Brown Aff., Ex. B, Plaintiff's Answers to Defendant Sportsman's Wareshouse. Inc's First Set of Interrogatories, No.
4.")
20Boise Car
21 Jd • 780

and Truck Rental Co v. Waco, Inc., 108 Idaho 780, 784-785; 702 P.2d 818, 822-823.

Idaho at 781-782. 702 P.2d at 819-820.

2~d
231d 108 Idaho at782, 702 P.2d at 820.

6 - Reply Brief in Further Support of Defendant Sportsman's Warehouse, Inc.'s Motion for Summary Judgment
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The Supreme Court first recognized that Idaho follows the general rule that the vendor ofreal
property who parts with title, possession, and control of it is pennitted to shift all responsibility for
the condition of the land to the purchaser.24 Under this rule, subsequent owners or possessors are
liable for any dangerous conditions existing on the land.
Boise Car requested the Court adopt an exception to the general rule contained in Section 373

ofthe Restatement (Second) ofTorts (1965). This section states:

HI. Section 373 of the Restatement:
"373. Dangerous Conditions Created Before Vendor Transfers Possession.
"(1) A vendor ofland who has created or negligently permitted to remain on the
land a structure or other artificial condition which involves an unreasonable risk of
hann to others outside of the land, because of its plan, construction, location,
disrepair, or otherwise, is subject to liability to such persons for physical harm caused
by the condition after his vendee has taken possession of the land.
"(2) If the vendor has [*** 10] created the condition, or has actively concealed
it from the vendee, the liability stated in Subsection (1) continues until the vendee
discovers it and has reasonable opportunity to take effective precautions against it.
Otherwise the liability continues only until the vendee has had reasonable
opportunity to discover the condition and to take such precautions .1I2S

The Supreme Court refused to adopt the restatement noting that it would impose "a more farreaching liability upon vendors ofreal property than this Court has formerly been willing to adopt. ,,26
Instead, the Court demonstrated that even if it were to adopt this exception to non-liability, Boise
Car would fail to survive summary judgment.27
PlaintifPs claims against Sportsman's Warehouse fail for similar reasons. Since the Idaho
Supreme Court declined to adopt an exception to the general rule of Caveat Emptor, Canyon Park

24

1d

25 Jd 108 Idaho at 783-784, 702 P.2d at 821-822.

26

Id 108 Idaho at 784, 702 P.2d at 822.

7· Reply Brief in Further Support of Defendant Sportsman's Warehouse, Inc.'s Motion for Summary Judgment
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is responsible for any and all conditions existing on land that it owns and controls. Even if Idaho
were to adopt the reasoning of the above cited restatement, Sportsman's could not be found liable
as: 1) Sportsman's did not "create" the condition within the sidewalk; 2) there is no evidence that
Sportsman's knew of, or actively concealed, the elevation difference in the sidewalk at the time
Canyon Park accepted the sidewalk; and 3) Canyon Park had actual knowledge of the sidewalk's
condition and had reasonable opportunity to make a repair, which it failed to do.
In Boise Car, the Supreme Court found that the prior tenants had not "created" the structure
as the hanger was created by the non-party construction contractor and engineer who actually
designed and built it. 28

The Court extended t.his non-liability to Contractor's Equipment, the

company that contracted with the construction contractor and engineer. 29 Similarly, the party that
"created" the condition here is either Idaho Scapes or Eckman Mitchell Construction, the entities that
actually installed the irrigation box and surrounding concrete.
The Boise Car court also found that no liability existed where the Defendants "neither knew
nor reasonably could have known about the defective roof beam connectors. rr30 Here there is no
evidence that Sportsman's knew of any discrepancy in elevation at the time of acceptance by Canyon
Park. Similarly, there is no evidence that Sportsman's concealed any height discrepancy within the
sidewalk. Obviously, once a change in elevation developed between the irrigation box and the
surrounding sidewalk, it would be readably observable to anyone who inspected the area.
Canyon Park's employees did in fact observe the height discrepancy, after which no liability
can be imposed on Sportsman's. Even ifIdaho had adopted the restatement, liability could continue

30Id.

8 - Reply Brief in Further Support of Defendant Sportsman's Warehouse, Inc.'s Motion for Summary Judgment

¥)

-,

i~

-~" \, -- ..-~---~.::~.-,-~--_

10/19/2009 MON 16:51

FAX

2n~

05 QUANE SMITH LLP

1410091010

only until the vendee, Canyon Park) discovered the condition and had reasonable opportunity to take
effective precautions against it.31 Here all parties agree that Canyon Park' s representatives had actual
knowledge ofthe height discrepancy.32 As the party in possession of the conunon areas, every day
between the completion of construction in September 2003 and December 2005, the time of
Plaintiff s fall, Canyon Park had ample opportunity to remedy the condition.

CONCLUSION
Plaintiff's complaint against Sportsman's should be dismissed with prejudice as Sportsman's
1) neither owned nor occupied the area of Plaintiffs fall, 2) as a tenant in a shopping center has no
duty to maintain or warn of dangers in common areas, and 3) has divested any interest in the
sidewalk to Defendant Canyon Park, who as an owner with knowledge of the dangerous condition
is solely liable.
DATED this 19th day of October, 2009.

QUANE SMITH LLP

~--Attorneys for Sportsman's Warehouse, Inc.

32(Plaintiff's Memorandum in Opposition to Defendant Eckman's Motion for Summary Judgment, 5 (noting
that Diane Stevens, assistant property manager for Neilson & Co., noticed the recessed valve box during her
inspections); Canyon Park's Memo in Opp. to Sportsman's, 13 (Admitting that Canyon Park representatives noticed
the uneven condition prior to Plaintiff's fall).)
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Eileen Ann McDevitt,
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vs.
Canyon Park Management I, Inc et. aI,
Eckman & Mitchell Construction LLC,
and Sportsman's Warehouse, Inc.
Defendants.
----------------------------

)
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)
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)
)
)
)
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)
)

CASE NO. CV 2007-5749

MEMORANDUM OPINION
GRANTING SPORTSMAN'S
MOTION FOR SUMMARY
JUDGMENT

This matter is before the Court on Sportsman's Warehouse, Inc.' ("Sportsman")

Motion for Summary Judgment orally argued on October 26, 2009.
represented by Jeremy Brown, Attorney at Law.
Hepworth, Attorney at Law.

Sportsman was

Plaintiff was represented by Jeff

Defendant Eckman (who did not participate in oral

argument on this motion) was represented by Ben Ritchie, Attorney at Law.

The

Canyon Park entities as well as Neilsen &Company were represented by Nicole
Cannon, Attorney at Law. The Court took this matter under advisement as of the date
of oral argument.
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FACTS

The Court finds the following facts are undisputed in this case. McDevitt claims
she was injured while shopping at the Canyon Park Shopping Center in Twin Falls.
Canyon Park, LLC is the original developer of the shopping center located on the south
canyon rim in north Twin Falls.

The shopping center was developed in stages and

consists of a series of leased properties each occupying their own building. However,
some of the buildings are on their own pad sites; others share adjoining walls. The
shopping center (including all buildings) is governed by recorded covenants, conditions,
restrictions and easements ("the covenants") and includes sUbstantial common areas
located outside of the buildings.

This common area includes parking areas,

landscaping and connecting sidewalks.

The covenants require Canyon Park to

maintain and repair improvements in the common area and impose no obligations on
the tenants to do so.
In April 2003 Sportsman entered into a lease with Canyon Park for a building to
be constructed on the east side of the shopping center. The Sportsman building
occupies its own pad site and is separated by other buildings by a driveway.

Pursuant

to this "build to suit" arrangement Sportsman designed its stand alone store with the
assistance and approval of Canyon Park, its architect and Eckman (a general
contractor) and other subcontractors. The building was constructed at the sole cost and
expense of Sportsman subject to Canyon Park's payment of an allowance.
As part of this project a sidewalk was constructed immediately adjacent to
Sportsman's building. The sidewalk in front of the Sportsman building is, however,
separated by the sidewalk in front of the other buildings by the aforementioned
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driveway.

While defendant Eckman was constructing the Sportsman building the

developer of Canyon Park was also constructing portions of the shopping center. The
developer paved the parking lot and installed the curb and gutter to the sidewalk.
Defendant Eckman installed the sidewalk.
Pursuant to the original design of the project a "planter" was to be constructed
on the sidewalk immediately to the west of the entrance to the Sportsman building. To
facilitate watering of plants a copper water line was "stubbed into" the planter area. In
addition, a landscaping company known as Idaho Scapes was hired by Canyon Park to
install the landscaping and irrigation in the common area. As part of its task in installing
a sprinkler irrigation system Idaho Scapes connected a plastic irrigation pipe to the
copper pipe and placed a green plastic irrigation cover box (the "box") over the piping in
the area designed for the planter. Ultimately the decision was made not to construct the
planter. Instead Eckman poured concrete around the box thus incorporating it into the
sidewalk. It is either disputed or currently unknown: 1) who made the decision not to
install the planter; 2) who hired Idaho Scapes to install the "box", 3) who directed
Eckman to pour a sidewalk around the "box", and 4) who paid for Eckman's services in
pouring the sidewalk.
Upon completion the building was leased by Sportsman. It is undisputed that the
lease itself only covers the Sportsman building to and including its exterior walls, not
including the sidewalk.

The lease does not include any common ground but allows

Sportsman access to the common ground as required for operation of its business and
for access by the store's invitees.
promotions.
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Sportsman could use the sidewalk for outside

However in order to do so Sportsman was required to obtain the

permission of Canyon Park's property manager, Defendant Neilson and Company.
There is no evidence in the record that Sportsman has ever assumed the obligation to
maintain the sidewalk.
After the Sportsman building and adjacent sidewalk were completed the City of
Twin Falls issued an occupancy permit to Sportsman and the actual lease period
commenced.

Thereafter Canyon Park inspected and maintained the common areas

from September 2003 until the date of McDevitt's fall.

Prior to her fall an employee of

Neilson and Company, the property manager, discovered an elevation difference
between the "box" and the sidewalk and elected to make no repairs to the sidewalk.
On December 21, 2005 Plaintiff McDevitt was at the shopping center as a
customer. She had completed shopping at another store in the center and preceded to
Sportsman's store carrying her purchase(s) and purse. She traversed the sidewalk in
front of the Sportsman's Warehouse intending to enter the store to purchase a
Christmas gift certificate for a relative. She claims that she fell and injured herself as a
consequence of "tripping over" or "stepping into" the green plastic irrigation box which
was recessed 1-11/2 inches below the grade of the sidewalk.
It is either unknown or disputed whether the irrigation box "settled" after the
sidewalk was poured or whether the box was below grade at the time the sidewalk was
installed. The parties dispute whether the "box" was a hazard.

Regardless, before

McDevitt fell, the loss prevention manager of Sportsman was aware that the top of the
box was lower than the sidewalk.
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McDevitt asserts that Sportsman as a tenant of the shopping center was
negligent in either creating or allowing this claimed sidewalk hazard to continue and in
failing to warn her of its existence and thus is liable for her injuries.
GOVERNING STANDARDS

The basic standards governing motions for summary judgment are well
established. Summary judgment should be granted if "[T]he pleadings, depositions and
admissions on file, together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is entitled to judgment as a
matter of law."

I.R.C.P. 56(c).

"At all times, the moving party has the burden of

establishing the lack of a genuine issue of material fact." Norlhwest Bee-Corp. v. Home
Living Service, 136 Idaho 835, 41 P.3d 263 (2002). Pursuant to Rule 56:

When a motion for summary judgment is made and supported as provided
in this rule, an adverse party may not rest upon the mere allegations and
denials of that party's pleadings, but the party's response, by affidavit
or ... otherwise ... must set forth specific facts showing that there is a
genuine issue for trial. If the party does not so respond, summary
judgment, if appropriate, shall be entered against the party.
1.R.C.P.56(c).

A party cannot simply move for summary judgment, thereby shifting the burden
to the non-moving party to show the existence of disputed factual issues, and then
prevail based upon claimed inadequacies in the non-moving party's response. "[Ilf a
party moving for summary judgment raises issues in his motion but then fails to present
any evidence showing a lack of any genuine issue of material fact with respect to those
issues, the non-moving party has no burden to respond with supporting evidence."
Thompson v. Idaho Ins. Agency, Inc., 126 Idaho 527, 531, 887 P.2d 1034 (1994).

"Where the evidentiary matter in support of the motion does not establish the absence
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of a genuine issue, summary judgment must be denied even if no opposing evidentiary
matter is presented." McCoy v. Lyons, 120 Idaho 765,771,820 P.2d 360 (1991).
However, "Once the moving party establishes the absence of a genuine issue,
the burden shifts to the non-moving party to show that a genuine issue of material fact
on the challenged element of the claim does exist."

Quinlan v. Idaho Comm'n for

Pardons & Parole, 138 Idaho 726, 728, 69 P.3d 146 (2003). As

a

general

rule,

"Standards applicable to summary judgment require the district court ... to liberally
construe facts in the existing record in favor of the non-moving party, and to draw all
reasonable inferences from the record in favor of the non-moving party."

Bonz v.

Sudweeks, 119 Idaho 539,541,808 P.2d 876 (1991).
ANALYSIS AND DECISION

Sportsman asserts that it has no liability in this case because a tenant in the
position of Sportsman owes no duty of care to an invitee for conditions outside the
leased premises. It contends that the sidewalk is not part of the lease but rather part of
the common area of the shopping center and as such it had no legal control over the
sidewalk based upon the explicit wording of the lease agreement between it and
Canyon Park.
Sportsman also asserts that Canyon Park exercised exclusive control over the
common area thus absolving it of any responsibility for maintenance of the sidewalk.
Further, it argues that when a lessor retains part of the premises for its own benefit or
the benefit of other tenants as a common area that the lessor is solely liable for the
condition of the premises. Specifically it argues that a tenant's duty to an invitee of a
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shopping center is much narrower than a tenant's duty to an invitee where the tenant is
the occupier of the property.
McDevitt and Canyon Park oppose the motion. Both recognize the general rules
of tenant liability but contend that there are exceptions to these rules which impose a
duty on Sportsman. They assert that a commercial tenant that enjoys the benefits of a
sidewalk which permits business invitees to use it to enter the business must take
reasonable measures to keep the sidewalk free of hazards. Further, McDevitt asserts
that a tenant who creates a dangerous condition is liable to an injured third party even
though the tenant did not have control of the premises at the time of the injury.1 Finally,
McDevitt asserts that a tenant of commercial premises has a duty to warn its invitees of
dangerous conditions which are known or reasonably should have been known to the
tenant and that this duty extends to land directly appurtenant to the leasehold. Canyon
Park agrees with these assertions.
The elements of a cause of action for negligence consist of a duty, recognized by
law, requiring the defendant to conform to a certain standard of conduct; a breach of the
duty; a causal connection between the defendant's conduct and the plaintiff's injuries;
and actual loss or damage flowing from those injuries. Coughlan v. Beta Theta Pi

Fraternity, 133 Idaho 388, 398, 987 P.2d 300, 310 (1999). A landowner's duty to a
person entering his or her land is dependent upon the status of that individual. See

Keller v. Holiday Inns, Inc., 107 Idaho 593, 595, 691 P.2d 1208, 1210 (1984). Here it is
undisputed that McDevitt was an invitee. Additionally, the general rule of premises
1 McDevitt asserts that Sportsman created a dangerous condition by allowing installation of the "box."
Specifically she alleges that the "box" was not designed for installation in a sidewalk because it has the
potential of "settling" over time. She asserts that it is proper to place covered boxes in a commercial
sidewalk but those boxes have flanges which are imbedded into the concrete and which prevent them
from settling. Sportsman denies that it was responsible for selecting or installing the "box."
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liability is that one having control of the premises may be liable for failure to keep the
premises in repair. See Harrison v. Taylor, 115 Idaho 588, 596, 768 P.2d 1321, 1329
(1989); Heath v. Honker's Mini-Mart, Inc., 134 Idah0711, 8P.3d 1254 (Ct. App. 2000).

However H[C]ourts do not generally impose a duty of care upon an occupier of
land beyond that which he or she possesses or controls." 62 Am. Jur. 2d §12, Premises
Liability. "Mere adjacency does not connote control, nor impose liability." Id.

Idaho

recognizes this rule. Johnson v. K-Mart, 126 Idaho 316,882 P.2d 971 (1994) (,'Thus, 'a
tenant or lessee having control of the premises is deemed, so far as third parties are
concerned, to be the owner, and in case of injury to third parties occasioned by the
condition or use of the premises, the general rule is that the tenant or lessee may be
liable for failure to keep the premises in repair."') Id. 126 Idaho at 317 (emphasis in
original).

Moreover, "[t]he common-law duty of a tenant to keep its premises in a

reasonably safe condition for its invitees applies even though the landlord has
covenanted to maintain the premises." Johnson, 126 Idaho at 318.
As discussed infra, Idaho courts have not squarely addressed the issue raised
by this motion. The Court agrees that it is an undisputed fact that the sidewalk here is
not part of the leased premises, but rather part of the common ground of a shopping
center. There is no evidence before the Court that Sportsman either controlled the
sidewalk or assumed any duty to maintain it. Absent such control most cases including
Johnson v. K-Mart hold that Sportsman, as a tenant in a shopping center, has no duty to

an invitee in the position of McOevitt. 2

It appears to be the majority rule that a tenant in a shopping center has no liability for injuries to invitees
injured in common areas absent a showing that the tenant had control over the adjacent premises. See,
cases cited in footnotes 16-19, Memorandum in Support of Defendant Sportsman Warehouse, Inc's
Motion for Summary Judgment.
2
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However, at least one line of cases cited by both McDevitt and Canyon Park
holds that a tenant has the duty to provide a safe path of egress from the premises.
See Jackson v. K-Marl, 442 A.2d 1087 (Superior Ct. of N.J., Law Division 1981). It
appears that this duty is imposed irrespective of whether or not a tenant "controls" the
path of egress. They contend that this broader duty should apply in this case
irrespective of the fact that Sportsman is a tenant in a shopping center.
In Jackson, as here, plaintiff slipped and fell upon a sidewalk in front of K-Mart's
store between the store and the parking lot. The store, but not the sidewalk was leased
to K-Mart. The Court held that the operator of a commercial establishment must take
reasonable measures to keep a sidewalk which permits a substantial number of
business invitees to use it as a means of ingress and egress free from hazards and has
concurrent liability with the property owner. This holding was premised on the Court's
interpretation of the "landmark" case of Stewarl v. 104 Wallace Street, Inc. 87 N.J. 146,
432 A.2d 881 (1981) which materially changed the common law rules of tenant liability
in New Jersey. ("fA] plaintiff has a cause of action against a commercial property owner
for injuries sustained on a deteriorated (public) sidewalk abutting that commercial
property when that owner negligently fails to maintain the sidewalk in reasonably good
condition.") Id. 442 A.2d at 1089-1090. 3

It could be argued that Harrison v. Taylor, 115 Idaho 588, 768 P.2d 1321 (1989) has already adopted a
similar rule of law. However, this Court does not believe that Harrison can be read so broadly. Mrs.
Harrison fell when her shoe caught the lip of a hole in a "private sidewalk." The sidewalk led to a building
occupied by two tenants who leased the building from a third party. Mrs. Harris was an invitee of one of
those tenants (a floral shop). Summary judgment for the defendant was reversed because our Court
rejected the "open and obvious" doctrine relied upon by the trial court in granting summary judgment.
There was a factual dispute about who had responsibility for maintaining the sidewalk. In addition there
was conflicting testimony over whether the sidewalk was a common area for use by all the business
tenants of the building. The dicta in this opinion gives this Court no guidance what our Supreme Court
would rule concerning the precise issue before this Court.
3
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Our Court of Appeals recognized the holding of Jackson in Heath v. Honker's
Mini-Marl, Inc, 134 Idaho 711,8 P.3d 1254 (Ct. App. 2008). There a plaintiff was injured

when she fell on some ice in a vacant lot adjacent to the defendant's store.
disputed whether the defendant owned this land.

It was

Nevertheless, Heath argued that

Honkers was "occupying" the vacant lot because patrons of Honkers were using the lot
for ingress and egress. The Court rejected this argument. In so doing it recognized that
New Jersey had extended the common law duty of a tenant to insure that sidewalks
abutting a tenant's properly must be properly maintained. The Court relied upon the
rationale of Chimiente v. Adam Corporation, 221 N.J. Super. 580, 525 A.2d 528 (1987)
which declined to extend the "sidewalk" rule announced in Stewarl to abutting
commercials lands.

In Heath our Court followed the reasoning of Chimiente and

specifically held "as a matter of law, that a commercial landowner, who has no right to
control or enter adjacent property, owes no duty of care to a trespasser4 on that
adjacent property."

134 Idaho at 715.

In doing so it rejected Heath's invitation "to

expand the law of negligence in Idaho so that the owner of commercial property is
responsible for conditions upon unoccupied adjacent property, that it does not controL"
Id. Our Court further concluded "that such an expansion of the law should rest in the

hands of the legislative branch through codification of the law of negligence as it
pertains to the duty of landowners." Id.

The Court recognizes that there might be a broader rule of liability applicable to invitees. Compare
DeGraffv. Wight, 130 Idaho 577,579,944 P.2d 712,714 (1997) (an owner or occupier's duty to a known
trespasser, or a trespasser that could reasonably have been anticipated, is to not injure the trespasser by
a willful and wanton act or by doing an affirmative act of negligence), and Giles v. Montgomery Ward Co.,
94 Idaho 484, 485, 491 P.2d 1256, 1257 (1971) (an owner or occupier's duty to a business invitee
requires it to keep the premises in a reasonably safe condition or warn of hidden or concealed dangers of
which the owner or one in charge knew or should have know by the exercise of reasonable care).
However, the issue in this case is not the scope of that duty, but rather whether any duty exists at all.
4

OPINION - 10

As stated our Court of Appeals has declined to extend a tenant's responsibility to
areas that it does not control or occupy.

Johnson and Heath, supra. At least one New

Jersey Court relying on this control doctrine has ruled that the broad holding of their
Supreme Court in Stewart concerning sidewalk liability would not apply to a tenant in a
mUlti-tenant shopping mall.

In Barrows v. Trustees of Princeton University, 244 N.J.

Super. 144, 581 A.2d 913 (1990) the New Jersey court was faced with the specific
question on summary judgment of the duty of a commercial tenant in a multi-tenant
shopping complex for maintenance and repair of a common walkway.

"[B]ecause

tenants in a multi-tenant shopping mall will not, absent contractual obligation, have
control or maintenance responsibilities for common walkways or sidewalks, this court
concludes that the duties imposed by Stewart and Antenucci do not extent to tenants in
mUlti-tenant shopping complexes." 581 A.2d at 915. (Emphasis added). This holding,
to the extent if reflects New Jersey law, is consistent with the rule in other states that
have not extended a shopping center tenant's duties in such a broad manner as the
New Jersey Supreme Court did in Stewart.
Because Sportsman did not control the sidewalk in the common area in the
Canyon Park shopping center this Court concludes that Idaho law does not impose a
general duty of care on it as a commercial tenant in a shopping center to maintain an
adjacent sidewalk when it had no contractual liability to maintain the sidewalk and when
it has not assumed such a duty either contractually or by action.
Determining that Sportsman has no general duty concerning the sidewalk does
not, however, address all of McDevitt and Canyon Park's arguments. There are four
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exceptions recognized by the case law to the general rule set forth above concerning
adjacent premises:
(1)

A person who agrees or contracts, either expressly or impliedly, to
make safe a known, dangerous condition or real property may be
held liable for the failure to remedy the condition;

(2)

A person who has created a dangerous condition may be liable even
though not in control of the premises at the time of injury;

(3)

A lessee who assumes actual control over a portion of adjacent
property also assumes legal responsibility for that adjacent portion,
even though none of the adjacent property is included in the lease;
and

(4)

When an obscured danger exists on land directly appurtenant to the
land owned or occupied and is near a place where invitees enter
and exit the landowner's or occupier's property, the owner or
occupier owes a duty to those invitees entering and existing to warn
of the danger.

Premises Liability, 62 Am. Jur. 2d §12 at p. 377.
Of these, exceptions (1) and (3) have no applicability to this case. There is no
evidence that Sportsman agreed to assume the duty of repair to the sidewalk. In fact,
the evidence is absolutely to the contrary-Canyon Park expressly assumed this duty.
Nor is there any evidence that Sportsman ever assumed control over the sidewalk.
Sportsman could have been authorized by Canyon Park to use the sidewalk for outside
promotions but McDevitt was not injured during a time when limited control was
extended to Sportsman nor as a consequence of something Sportsman did during such
limited use. Thus, there is no basis in the record that would permit a jury to find that
either of these exceptions apply here.
Nevertheless, McDevitt and Canyon Park assert that the remaining two
exceptions are not only applicable to this case, but preclude summary judgment for
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Sportsman. They first argue that Sportsman "created" the dangerous condition through
the actions of Eckman when the improper "box" was incorporated into the sidewalk.
Sportsman asserts that it has no duty concerning the "box" because it was not the
"possessor" of the sidewalk at the time of McDevitt's injury citing Boise Car and Truck
Rental Company v. Waco, Inc., 108 Idaho 780,702 P.2d 818 (1985). The general rule is

that a vendor of real property who parts with title, possession, and control of it is
permitted to shift all responsibility for the condition of the land to the purchaser. Prosser
and Keeton on Torts, 446-47 (5 th ed. 1984).5 McDevitt and Canyon Park assert that this
general rule does not apply because Sportsman "created" the dangerous condition by
hiring Eckman who poured a sidewalk without removing and installing a "box"
appropriate for a commercial sidewalk. At a minimum, they assert that there is at least a
question of fact on this issue because of the uncertain state of the record concerning
who decided to and who actually did install the "box." The Court agrees that there is a
factual dispute concerning this issue but that the existence of this factual dispute is not
material to the issue before the Court and does not preclude summary judgment for
Sportsman. 6
Our Supreme Court has acknowledged that a landowner owes a duty of
reasonable care to members of the public traversing an abutting public sidewalk not to
create a dangerous condition on the sidewalk. McKinley v. Fanning, 100 Idaho 189, 595

The Court recognizes that Sportsman is technically not a "vendor" within the meaning of this rule.
However, the principle enunciated still applies. If Sportsman had responsibility for the proper construction
of the sidewalk that responsibility ended when the lease became effective and Canyon Park assumed
control of the sidewalk.
6 The record includes a reference to a hot dog stand trailer being located in the vicinity of the irrigation
box during Sportsman's grand opening, but there is no evidence the trailer was driven over the irrigation
box thus causing it to sink. See Deposition of Garth Alan York at 34-36. Moreover, there is no other
evidence in the record identified by McDevitt or Canyon Park that Sportsman affirmatively did anything
during its "use" of the sidewalk that would have caused the "box" to sink.
5
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P.2d 1084 (1979). But our Court also acknowledges the rule that a vendor of real
property who parts with title, possession, and control of it is permitted to shift all
responsibility for the condition of the land to the purchaser.

Exception number two

quoted above parallels this rule. It is derived from the Restatement (Second) of Torts
(1965): "A vendor of land who has created or negligently permitted to remain on the
land a structure or other artificial condition which involves an unreasonable risk of harm
to others ... is subject to liability ... after his vendee has taken possession of the land."
Id. Section 373(1).

(Emphasis added).

This liability "continues until the vendee

discovers it and has reasonable opportunity to take effective precautions against it." Id,
Section 373(2).
This Restatement provision has been recognized but not adopted in Idaho.
Boise Car, supra. Nevertheless, the general rule referenced above absolves Sportsman

of liability in this case. Assuming, without deciding, that Sportsman "created" the
dangerous condition by approving or directing installation of an improper "box" on
property under its control at the time of construction, according to the general rule its
liability ended when the leasehold improvements were concluded and Canyon Park
assumed control of the sidewalk pursuant to the covenants of the shopping center or
when Canyon Park became aware of the condition and failed to remedy the defect. It is
undisputed that Canyon Park was aware of the condition and even sought the advice of
their insurance agent concerning the problem. There is no suggestion in the record that
they did not have a reasonable opportunity to effect the repair. On these facts the Court
concludes that Exception 2 stated above does not apply in this case.

OPINION - 14

1') ;~.
v\..)

w

-'!-

Finally, McDevitt and Canyon Park assert that Sportsman failed to warn of the
danger knowing of its existence. Under Idaho law a landowner owes an invitee a duty to
keep its premises in a reasonably safe condition and to warn of hidden or concealed
dangers which the owner knows of or should have known of by exercise of reasonable
care. See, Curlis v. DeAtley, 104 Idaho 787, 791, 663 P.2d 1089 (1983); Walton v.
Potlach Corp .. 116 Idaho 892, 781 P.2d 229 (1989). The Court has found no Idaho
case law extending this duty to warn to the adjacent premises of a tenant. Nevertheless
McDevitt relies on the quotation from Am Jur 2d above for the proposition that
Sportsman duty to warn extended to the sidewalk. Canyon Park relies on Texas cases
which have applied this law, candidly noting that there is a split of authority among
Texas courts when this duty should be applied.

See Canyon Park Memorandum in

Opposition, p. 12-13.
This split of authority arises from two different viewpoints of the law. One line of
cases (notably Guereque v. Thompson, 953 S.W.2d 458 (1997), Renfro Drug Co. v.
Lewis, 235 S.W. 2d 609 (1950) and Parking Inc. v. Dalrymple, 375 S.W. 2d 758 (Tex.
Civ. App. 1964)) focus on whether the potential hazard at foreseeable entrances are
obscured from view. Other cases (notably Howe v. Kroger, 598 S.W.2d 929 (Ct. Civ.
App. Tex., Dallas 1980) and Johnson v. Tom Thumb Stores, Inc, 771 S.W.2d 582 (Ct.
App. Dallas 1989)) focus on whether the adjacent property was under the control of the
tenant. Others, such as Hirabayashi v. Norlh Main Bar-B-Q-Inc., 977 S.W.2d 704 (Ct.
App. Tex. Fort Worth 1998) (and which is cited as the authority for the exception four in
the Am. Jur. citation above) address both factors.
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This Court concludes that the reasoning of the court in Johnson v. Tom Thumb is
more compatible with the rule of law that should be developed in Idaho regarding a
commercial tenant's duty to warn of known hazards on adjacent property. That court
held:
[A]n occupier of premises owes to his invitees a duty of ordinary
care which encompasses the duties to maintain those premises in
reasonable safe condition and to warn of dangerous conditions on the
premises. This duty, however, extends only to the limits of those premises
and not beyond. We conclude that an occupier of premises has no
greater duty than does the public generally regarding conditions existing
outside his premises and not caused by the occupier.
(emphasis added). 771 S.W.2d at 585.
Limiting a commercial tenant's obligation to warn is consistent with this Court's
conclusion that there is no general duty of care imposed on a commercial tenant in a
shopping center to maintain an adjacent sidewalk when the tenant has no contractual
liability to maintain the sidewalk. Certainly there are significant policy reasons noted in
the case law why the rule advocated by McDevitt and Canyon Park should be adopted
in Idaho. However as noted by the Court of Appeals in Heath, an extension of law
regarding a property owner or tenant's duties is more appropriately left to the
legislature, or at least to the appellate courts in Idaho if our Supreme Court should see
fit to expand the common law. Whether this rule should apply to a commercial tenant
not in a shopping center is a question for another day.

Thus, even though there may be a question of fact whether the "box" was an
obscured hazard, Sportsman had no duty to warn of its existence.
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CONCLUSION
Although there remain some questions of fact in this case, those questions of fact
are not material to Sportsman's Motion.

Because it did not have legal or assumed

control over the sidewalk the normal duty of care of a tenant to provide reasonably safe
premises and to warn of dangers does not apply. Similarly, even if Sportsman "created"
the hazard during the construction of its store any duty regarding that hazard terminated
when the lease period commenced or when Canyon Park became aware of the
potential hazard and declined to repair or remove it.
Since it is undisputed that Canyon Park had this knowledge prior to McDevitt's
injury, she must look to the other defendant's to satisfy her claim. Sportsman's Motion

for Summary Judgment is therefore GRANTED. Mr. Brown is requested to prepare an
appropriate order.

lri{l.dYJ

loker

()i1Stft Judge
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN
FALLS
,
:

,','

,':

'

EILEEN ANN MCDEVITT,
an individual,
Case No. CV-07-5749Plaintiff,
ORDER OF DISMISSAL
WITH PREJUDICE

vs.
CANYON PARI( MANAGEMENT I, INC.,
an Idaho corporation, CANYON PARI(,
LLC, an Idaho Limited Liability Company,
CANYON PARI( DEVELOPMENT, LLC,
an Idaho Limited Liability Company,
NEILSEN & COMPANY, LLC, an Idaho
Limited Liability Company, ECKMAN &
MITCHELL CONSTRUCTION, LLC, a
Utah Limited Liability Company,
SPORTSMAN'S WAREHOUSE, INC., a
Utah Corporation, JOHN DOE and JANE
DOE, husband and wife, I through X, and
BUSINESS ENTITIES I through X,
Defendants.

The Court having issued its Memorandum Opinion Granting Sportsman's Motion for
Summary Judgment,
IT IS HEREBY ORDERED AND THIS DOES ORDER that Plaintiffs claims against
Sportsman's Warehouse, Inc., on each and every cause of action asserted against Sportsman's
Warehouse, Inc., are dismissed with prejudice.
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Order of Dismissal with Prejudice.
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\)

DATED this

Dday

of November, 2009.
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I HEREBY CERTIFY that I am a duly certified Clerk of this Court, and on this ~
day of November, 2009, I served a true and correct copy of the foregoing to:

Jeffrey J. Hepworth
HEPWORTH ASSOCIATES
161 - 5th Avenue South, Ste 100
PO Box 1806
Twin Falls, ID 83303-1806
(208) 734-0702

[v] U.S. Mail, postage prepaid
[ ] Hand-Delivered
[ ] Overnight Mail
[ ] Facsimile @ (208) 736-0041

Attol'l1eysfor Plaintiff

Bradley J. Williams, Esq.
MOFFATT, THOMAS, BARRETT,
ROCK & FIELDS, CHTD.
420 Memorial Drive
P.O. Box 51505
Idaho Falls, ID 83405
(208) 522-6700

[v1 U.S. Mail, postage prepaid
[ ] Hand-Delivered
[ ] Overnight Mail
[ ] Facsimile @ (208) 522-5111

Attorneyfor Defendant Eckman & Mitchell Construction, LLC
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P.O. Box 1276
Twin Falls, ID 83303
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Attorneyfor Defendants Canyon Park Management I, Inc"
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2325 W. Broadway, Suite B
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(208) 529-0000
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[ ] Facsimile @ (208) 529-0005
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